IMPLEMENTATION OF THE OECD ANTI-BRIBERY CONVENTION: THE UK
[image: image3]

[image: image4.jpg]UN/CORN

UNITED AGAINST CORRUPTION




A Global Unions Anti-corruption Network
THE OECD REPORT ON THE UK’s IMPLEMENTATION OF THE OECD ANTI-BRIBERY CONVENTION 

KEY POINTS

AND

RECOMMENDATIONS
Kirstine Drew

28th March 2005
UNICORN 

Global Political Economy Research Group

Cardiff University School of Social Sciences

 Glamorgan Building, King Edward VII Avenue

 Cardiff, CF10 3WT
Email: unicorn@unitedagainstcorruption.org 
Web: www.againstcorruption.org  



11.
Aims and Structure


12.
The OECD Anti-bribery Convention


12.1.
Overview


12.2.
UK Compliance with the Convention


22.3.
The OECD monitoring process


22.4.
UK review


23.
OECD report on the UK


23.1. 1.
Overview


33.1. 2.
Issues of Relevance to Trade Unions


54.
Findings and Recommendations


54.1.
Awareness and training


54.1. 1.
Key Findings


54.1. 2.
Recommendations


54.2.
Detection and reporting of the foreign bribery offence


54.2. 1.
Key Findings


74.2. 2.
Recommendations


84.3.
Overview of Investigative Bodies and Case Attribution


84.3. 1.
Key Findings


94.3. 2.
Recommendations


94.4.
Resources for investigation


94.4. 1.
Key Findings


94.4. 2.
Recommendations


94.5.
Witnesses and special investigatory powers


104.5. 1.
Recommendations


104.6.
Mutual Legal Assistance (MLA)


104.6. 1.
Key Findings


104.6. 2.
Recommendations


114.7.
Allegations of foreign bribery and cases under investigations


114.7. 1.
Key Findings


114.8.
Principles of prosecution


114.8. 1.
Key Points


124.8. 2.
Recommendations


124.9.
The offence of bribery of foreign public officials


124.9. 1.
Key Points


134.10.
Liability of legal persons


134.10. 1.
Recommendations


144.11.
Jurisdiction


144.11. 1.
Key Findings


144.11. 2.
Recommendations


144.12.
Crown Dependencies (CD’s) and Overseas Territories (OT’s)


144.12. 1.
Key Findings


144.12. 2.
Recommendations


154.13.
Sanctions for the foreign bribery and related offences


154.13. 1.
Key Points


154.13. 2.
Recommendations


1. 
Aims and Structure

This paper summarises the key points and recommendations of the report of the OECD Working Group on Bribery in International Business Transactions on the UK’s implementation of the Convention on Combating Bribery of Foreign Public Officials in International Business Transactions and the 1997 Recommendation on Combating Bribery in International Business Transactions (the OECD Anti-bribery Convention).  

· Section 2 introduces the OECD Anti-bribery Convention and the UK’s obligations;  

· Section 3 presents an overview of the OECD report, highlighting issues of relevance to trade unions; 

· Section 4 provides a more detailed summary of key findings and recommendations.   

2. The OECD Anti-bribery Convention
2.1. Overview
The OECD Anti-bribery Convention came into force in 1999 with the aim of outlawing bribery in international trade. It’s a highly targeted anti-corruption instrument focusing on ‘supply-side’ corruption – the bribes paid by multinational companies overseas. 

The 36 signatory countries, including the UK, are required to enact legislation that makes it a crime for nationals (individuals or companies) to pay bribes to foreign public officials. 

2.2. UK Compliance with the Convention
The UK finally complied with the Convention in December 2001, when it approved amendments to existing anti-corruption legislation under Chapter 4, Section 12 of the Anti-terrorism Crime and Security Act 2001 (ATCS). 
The amendments give authorities in the UK the right to prosecute UK registered companies and nationals for bribery and corruption offences committed abroad, even when no part of the act was committed in the UK. Previously part of the ‘corrupt transaction’ would have to have taken place in the UK.   
The legislation entered into force on the 14th February December 2002 in England and Wales, and the 27th June 2003 in Scotland. This means that only offences committed on, or after, 14th February 2002 in England and Wales, or 27th June 2003 in Scotland, can be prosecuted under the new legislation. Any bribery offence committed overseas, where part of the offence took place in the UK, can be prosecuted under the previous bribery offence, however, irrespective of when it took place.    
The UK legislation goes beyond the requirements of the OECD Convention and includes payments made to private as well as public officials.  Also, unlike the OECD Convention, the UK legislation makes no distinction between a bribe and a facilitation payment (payments made to accelerate access to services to which a company or individual may otherwise be entitled). 
BOX 1: DEFINING BRIBERY
The Department of Trade and Industry defines bribery as “… the receiving or offering of an undue award by or to any holder of public office or a private employee designed to influence them in the exercise of their duty and to incline them to act contrary to the know rules of honesty and integrity.” 

The Convention defines bribery as the “offering, promising or giving of something in order to influence a public official in the execution of his/her official duties. Bribes can take the form of money, other pecuniary advantages, such as a membership in an exclusive club or a promise of a scholarship for a child, or non-pecuniary advantages, such as favourable publicity” 
.   

2.3. The OECD monitoring process 
Responsibility for monitoring the implementation of the Convention lies with the OECD’s Working Group on Bribery. The process involves:  

· completion of a standard questionnaire: each country is required to provide written answers to an OECD questionnaire; 

· country review: representatives of the OECD anti-corruption secretariat, together with examiners from two other signatory countries, visit each country to assess the adequacy of national measures put in place to enforce the rules and laws of the Convention. 

2.4. UK review  

The UK country review took place in July 2004. The reviewers held meetings with representatives of government, the law enforcement agencies, business, the media, trade unions and NGOs. The discussions covered a range of issues including the: 

· adequacy of the legislation; 

· resources available for enforcement; 

· level of awareness; 

· availability of reporting mechanisms;    

· protection of whistleblowers;

· compliance programmes of companies; 
· anti-corruption measures of the Export Credit Guarantee Department. 

3. OECD report on the UK
3.1. 1.   Overview 

The OECD’s report of the UK’s performance under the OECD Anti-bribery Convention was published on 17th March 2005 (http://www.oecd.org/dataoecd/62/32/34599062.pdf). 

It is critical of the UK performance to date, highlighting in particular the: 
· inadequacy of existing anti-corruption legislation;
· legal barriers that prevent the prosecution of companies;

· inadequacy of resources available for enforcement; 

· lack of awareness of the Convention.
3.1. 2. Issues of Relevance to Trade Unions  
The report makes a number of points and recommendations that are of relevance/interest to trade unions. These are summarised in TABLE 1.  
TABLE 1: KEY POINTS AND RECOMMENDATIONS RELEVANT TO TRADE UNIONS

	area 
	Key Points 
	Recommendations

	Awareness 
	Low level of awareness amongst trade unions.
	Take action to increase the level of awareness of the Convention and the foreign bribery offence among trade unions.

	whistle-blower protection 
	The report notes that: 

a) The Public Interest Disclosure Act (PIDA) has been welcomed by trade unions and NGO due to:  

· its wide coverage of employees in most sectors; 

· legislation being seen as a first step towards the legitimisation of whistleblowing;

· its role in encouraging employers to put in place internal whistleblowing procedures.

b) Class actions are not possible under PIDA but that “PIDA is not an exception in this respect, since class actions are not provided for in any other context under UK law."
c) NGOs are active in supporting initiatives to encourage and protect whistleblowing.
	Take action to “make the measures of encouraging and protecting whistleblowers better known to the general public”; 

Encourage business organisations to promote internal mechanisms in this respect. 
“Consider affording protection equally to persons who blow the whistle directly to the law enforcement authorities, as to those who make use of the internal disclosure mechanism in cases involving suspicions of foreign bribery".

	civil servants and tax inspectors 
	Civil servants are bound by the Civil Service Code and specifically Section 11 which states that public officials “should also report, to the appropriate authorities, evidence of criminal, or unlawful activities by others …). 

The Code does not require civil servants to report: nor does it specify the possibility of reporting directly to prosecuting authorities. 

No sanctions (disciplinary or criminal) for failure to comply are provided for.

No statistics are collected on the reports made by public servants. 
All public sector organisations are required to have internal whistle blowing procedures in place (under PIDA)
Section 19 of ATCS allows spontaneous disclosures by tax authorities to the enforcement authorities. 

	Remind civil servants of their duty to report under the Code.
Consider putting in place an “obligation to report as well as sanctions for failure to comply with the reporting obligation…” 

Remind tax officials of the possibility to disclose information to the enforcement authorities. 

	Monitoring Companies and Bribery 
	NGOs are active in reporting and keeping records of allegations of bribe payments involving companies. Representatives
 indicated that information kept in their databases emanated from the media or information brought forward by trade unions.
	/

	cases involving uk  companies
	· BAE Systems: the case of alleged bribery involving BAE Systems in the Middle East, were discussed in the report
 as an example of the high level of evidence necessary to open investigations and the fact that the UK authorities may be letting national interest factors influence their decision to prosecute. 
· ABB Vetco Gray (Scottish subsidiary of ABB): in 2004 a plea agreement was reached with the US authorities and a fine of $5.2 million in relation to a bribery case. Scottish authorities are still to determine whether there should be a full criminal investigation in Scotland.  
	/


4. Findings and Recommendations   

The 83-page report provides an in-depth assessment of the full range of issues relevant to the UK’s capacity to implement the Convention. Selected key points and recommendations are presented below using headings that correspond to those used in the report. 

4.1. Awareness and training 
4.1. 1. Key Findings 
	· Large companies: high awareness  

	· Parliamentarians:  high awareness

	· Small and medium-sized enterprises: (probably) low awareness 

	· Trade unions: low awareness

	· MNE Guidelines: insufficient promotion 

	· Extractive Industries Transparency Initiative (EITI): EITI has not engaged in any awareness-raising initiatives on the Convention or the UK legislation

	· Support for range of private initiatives (TI, IBLF)


4.1. 2. Recommendations
	· Train staff of NCIS, City of London Police and UK public officials; 

	· Modify the UK Trade and Investment promotional literature to indicate conditions under which parents do have liability for the bribery offences of their foreign subsidiaries;

	· Raise awareness of trade unions and SMEs

	· Take steps to raise awareness within the Extractive Industries Transparency Initiative 


4.2. Detection and reporting of the foreign bribery offence
4.2. 1. Key Findings 

	GENERAL SOURCES

	· Investigations can be initiated by any source (including Press reports/anonymous complaints)

	· Statistics: on sources not available 

	· Victims: limited as sources


	WHISTLEBLOWERS

	· Important sources of information;

	· Public Interest Disclosure Act generally strong but:

	
	· higher requirements for external disclosures (to law enforcement authorities) considered to be possible impediment

	
	· lack of promotion/publicity by government 

	
	· lack of information and training in companies

	
	· lack of disclosure to trade unions

	
	· no class action 


	Competitors  

	· UK reports 16% of bribery reports from competing companies. 

	· No government hotlines for companies.

	· No information advising companies overseas to report complaints to diplomatic missions. 


	Press

	· Active in reporting allegations involving large UK corporations (could but so far haven’t triggered investigations).

	NGOs/Trade Unions

	· Active in monitoring companies and supporting whistleblowers. 


	Civil Servants

	· Bound by Civil Code, which does not require them to report nor specify reporting to prosecuting authorities.

	· No sanctions (disciplinary or criminal) for failure to comply.

	· All public sectors required to have internal whistle blowing procedures in place (under PIDA).

	· No statistics on reports made by public officials.


	Tax Officials

	· Tax deductibility of bribe payments prohibited in the UK, but not in Crown Dependencies and Overseas Territories.

	· The one year period from a company filing a tax assessment in which to launch an investigation may be insufficient to allow for detection of bribe payments to foreign public officials.

	· Specific offices established for energy and pharmaceutical companies. 

	· Companies most likely to disguise rather than deduct payments (commissions, agent/consultancy fees). These would be scrutinised by IR.  

	· Where companies deduct payments they have to prove legality of deduction BUT where a payment to be deducted is thought to have been made in the context of a criminal offence, the tax authority has to prove the criminal nature of the offence.  Difference of opinion exists as to whether this applies when the criminal offence is a bribe payment to a foreign public official.  According to tax inspectors, Section 2 of the 1916 PoC Act imposes a legal burden on the tax payer to demonstrate legality of payment. The Home Office on the other hand says that Section 10 of the ATCS Act disapplies Section 2 of the 1916 Act.

	· Section 19 of ATCS allows spontaneous disclosures by tax authorities to the enforcement authorities: 66 have been made from 2002-2004 whereas in 2002 the IR received 14,000 and in 2003, 11,000 from the enforcement authorities. 


	Accountants and Auditors

	· Activities listed under Article 8 (off-the-book or inadequately identified transactions etc.) not specifically prohibited under UK law. 

	· Reforms under way: International Accounting Standards (01/01/2005) and Companies Bill. 

	· Neither company law nor accounting standards set out specific requirements in relation to disclosures of matters relating to bribery offences.

	· Concerns over appreciation by the courts of the materiality of transactions involving bribery offences. 

	· Directors under no obligation to declare that companies comply with UK legal and regulatory requirements or that there are no errors or irregularities. 

	· UK recently raised the threshold for companies requiring an external statutory audit to those with a turnover exceeding GBP 6.5 m. Concern whether this is adequate for companies with substantial overseas operations. 

	· The Institute of Chartered Accountants in England & Wales does not provide training to auditors and accountants on the OECD Convention. 

	· Anti-money laundering legislation gives auditors a statutory duty to report suspected non-compliance with the law. Otherwise they should report to the appropriate authorities on the basis of public interest – first to board of directors/audit committees or, where loss of confidence, to the proper authorities.  


	Money Laundering

	· POCA introduces a negligence test such that an offence would be committed for failing to report where a person has grounds for knowing or suspecting even if they did not know or suspect: a  “ should have known” test.  

	· NCIS is the UK’s Financial Intelligence Unit, which receives and analyses Suspicious Intelligence Reports (SARS) and sends them to the police or SFO. Currently there is no feedback on these reports. 


4.2. 2. Recommendations
	· Promote PIDA (Govt).

	· Promote Internal Compliance Mechanisms (companies).

	· Change the level of protection for disclosure to law enforcement authorities (Govt).

	· Encourage and facilitate reporting by UK companies.

	· Consider obliging public officials to report. 

	· Consider introducing sanctions for public officials who fail to report.

	· Remind tax officials of the possibility for spontaneous disclosure.

	· Extend the time period from filing a tax assessment in which the IR is able to launch an investigation. 

	· (WG to monitor the burden of proof in tax cases).

	· Issue guidance to auditors on reporting obligations on possible acts of bribery.

	· Provide statistics on sanctions for the application of accounting standards prohibited under Article 8.

	· Increase resources for NCIS to deals with Suspicious Activity Reports.

	· Encourage feedback on the results of SARs from enforcement authorities. 


4.3. Overview of Investigative Bodies and Case Attribution

4.3. 1. Key Findings 

	Investigative bodies

	· Extraordinarily large number of investigative bodies.

	· Binding Memorandum of Understanding setting out roles (March 04 and updated in July 04).

	· National Criminal Intelligence Service: supervisory responsibility was transferred from the National Criminal Intelligence  Service (NCIS) : a multi-agency organisation focusing on organised/serious crime to the Serious Fraud Office in the July MOU following an unsuccessful role. 

	· Local Police Forces: generally have no resources for foreign bribery cases/ have a local focus. 

	· Metropolitan Police Service is the largest in the UK and has a specialist Economic Crime Unit, but no resources for foreign bribery. 

	· City of London police force assists SFO but has few resources to assist with foreign bribery cases

	· Serious Fraud Office has 2 roles: investigator and ‘vetter’ of foreign bribery cases. It has discretion to choose cases that involve “serious and complex fraud” and has special powers to compel witnesses to provide answers/documents.   

	· Ministry of Defence Police is part - but independent - of the MOD and according to the MOU (July) has jurisdiction over all foreign bribery cases, involving defence contracts although this was later clarified to be “contracts to which MOD is party”.  Concerns were expressed over the misleading wording of the MOU and the need to monitor the effectiveness of the MOD.  

	· Companies Investigation Branch (DTI): the CIB has no role in foreign bribery cases to date as its power under the Companies’ Act limits its activities to the UK. 

	· In Scotland the system regarding investigation is less fragmented.  

	· Emphasises the need for the UK to recognise the importance of combined and aggressive investigation. 

	CASE ATTRIBUTION 

	· Fragmentation of responsibility for foreign bribery cases, combined with the absence of clear rules, present a barrier to the fight against foreign bribery in the UK.

	· Prior to April-July 04: Poor; too many agencies involved ; delays in passing on reports; little legal basis for determining which agency should investigate. All reports were in fact passed to the Metropolitan Police Service.  

	· Post April-July 2002: greater role for the SFO as investigator and vetter though this is not provided for in any legal text or document and there are no additional resources allocated. This raises concerns over durability of new arrangements. There is also some confusion over whether it is the role of NCIS or SFO to make decisions about attributing cases. 

	· Concern over implication of the text of the MOU that the UK would prefer cases to be brought in the home jurisdiction of the public official (active and passive bribery) « …Also a bribery case is likely to involve at least 2 parties, one of whom at least may not be prosecutable in the UK. It would be undesirable for these parties to escape prosecution. ».  


4.3. 2. Recommendations

	· Role of the SFO: invite the government to take further steps to ensure the role of the SFO in foreign bribery investigations is confirmed and that resources are provided. Allow the SFO to investigate foreign bribery cases even where the SFO’s formal threshold is not met.

	· Monitor and evaluate performance: including decisions not to investigate. 

	· Amend Memorandum of Understanding to clarify the role of the Military Defence Procurement (MDP). (Working Group should monitor effectiveness of investigations carried out by the MDP). 

	· Amend Memorandum of Understanding to make it clear that the UK investigations and prosecutions of foreign bribery cases do not depend on the ability to prosecute the foreign public official. 


4.4. Resources for investigation  

4.4. 1. Key Findings 

	· Lack of resources, major barrier for the preparation of cases. 

	· Stated expectation of « few » bribery cases (perhaps based on pro-rata estimate with USA) is problematic given the heavy involvement of UK companies in corruption prone industries (new language in National Police Plan no longer sets out this expectation). 

	· Diffuse responsibility and lack of specialist expertise also a problem.

	· SFO has no standing force of police officers, fraud squads have seen substantial resources reductions, SFO is considered to be under funded and has received no specific resources for foreign bribery cases. 

	· Preference for using tested ways of framing cases: using non-bribery charges such as fraud –  may not pick up the harm caused by the foreign bribery offence and will not generate any of the case law that is required to “improve its clarity and visibility.”


4.4. 2. Recommendations
	· Ensure that the SFO can call on appropriate human and financial resources both internally and externally from outside police forces. 

	· Reconsider the effectiveness of an officially stated expectation of “few” foreign bribery cases. 

	· Improve the investigative tools available in foreign bribery cases.


4.5. Witnesses and special investigatory powers 
	· The UK authorities have not provided examples or statistics on the use of investigative techniques. 

	· New witness protection legislation is being drafted following a review that said that there should be a centralised unit to provide assistance to law enforcement agencies for high level witnesses. 

	· In certain circumstances witnesses can appear in court without being identified. 

	· Concern over the MOU provision for disclosing information to the Foreign and Commonwealth Office at each stage of the case and the requirement for NCIS to gain input from FCO.  The concern is that this runs counter to the provisions of Article 5 of the Convention (“…shall not be influenced by considerations of national economic interest, the potential effect upon relations with another State or the identity of the natural or legal persons involved.”) 

	· Concern over the July MOU provision that the MOD should be kept informed of cases involving defence contracts.  


4.5. 1. Recommendations
	· Reconsider obligations in the MOU to disclose information to non-investigatory government departments.

	· Ensure that the purpose of any disclosures is clearly defined and limited.


4.6. Mutual Legal Assistance (MLA)
4.6. 1. Key Findings 

	· New legislation on MLA in force since 26th April 2004. The Crime Act 2003 supersedes the Criminal Justice Act 1990 as the primary piece of legislation.   

	· Act does not require dual criminality other than for requests involving fiscal offences or use of search and seizure powers. 

	· Only 5 people in the SFO dealing with MLA – raises concerns over resource levels. 

	· No statistics compiled on the number of MLA requests – incoming or outgoing.


4.6. 2. Recommendations
	· Pay attention to the resources available to promptly and effectively handle MLA requests.

	· Take measures to ensure that legal assistance is promptly and effectively provided under the Convention and that extradition provisions are efficiently applied. 

	· Recommend that the UK puts in place statistical tools for the evaluation of the number and efficiency of treatment of MLA requests. 


4.7. Allegations of foreign bribery and cases under investigations  

4.7. 1. Key Findings 

	· 23 allegations as of July 2004.

	· 6 cases under investigation as of July 2004

	· Cases failing at outset rather than at the stage of evaluating a potential prosecution at the end of an investigation. 

	· Major case in the Press
 not investigated raising concern over the high level of evidence required to open an investigation; the consideration of the authorities of the potential impact on UK economy (contrary to Article 5 of the Convention); and the adequacy of checks and balances regarding decision-making by investigatory agencies on whether or not to investigate.  

	· In July 2004 a plea agreement between ABB Vetco Gray (UK), based in Scotland – and the US authorities was accepted by a U.S. Court. Vecto UK agreed to pay a fine ($5.25 million).  


4.8. Principles of prosecution
4.8. 1. Key Points 
	PROSECUTORIAL AUTHORITIES 

	· SFO expanding role in prosecution. 

	· Crown Prosecution Service (CPS) is the main prosecutorial authority in England Wales.   

	· Other agencies have prosecutorial functions (HM Customs, IR, DTI, Police Complaints Authority):

	· This ‘flexibility’ raises concerns over effectiveness which would be better served by a higher degree of centralised competence.  


	APPROPRIATENESS OF PROSECUTION 

	· Two-part test for the appropriateness of prosecution: evidentiary test and then if sufficient evidence to go ahead- the public interest test. The public interest test has not yet been applied. 

	· The Code for Crown Prosecutors state that a prosecution will take place unless public interest factors against outweigh those for. Public interest factors include ‘impact on international relations’. This has raised concern over the possible conflict with Article 5 of the Convention. 

	· Facilitation payments are not exempt under UK law.  Concern was raised over the lack of definition of a facilitation payment.   

	· Requirement for consent of the Attorney General or Solicitor General for corruption cases raised concern over conflicts with Article 5 (the consent is based on the public interest test) in terms of possible consideration of UK interests.  This is denied by the Attorney General.  

	· No statistics on consent – or denial of consent – are publicly available – and only recently have statistics become available at all. A government reply to an October 2003 Parliamentary Question indicated that there was ‘disproportionate cost’ in providing information on numbers of consents. Subsequently it emerged that this information has been available since June 2004 and has been reconstructed for 2003 and 2004. But these are not systematically disclosed.  The OECD and the UK authorities clearly disagree over the need for a ‘systematic disclosure of consent decisions.’

	· The need for high level consent may hinder foreign bribery prosecutions (though there is no consent requirement for the common law offence). 

	· Likelihood of prosecution under other offences – fraud or particularly conspiracy to defraud – may not be based on the harm to a foreign state. Concern expressed over tendency to simplify cases and use alternative charges (affects the implementation of the Convention). 

	· Pre-and post 2002 charges can be brought in the same case. 

	· Criminal Justice Act 2003 liberalises use of out-of-court statements. 


4.8. 2. Recommendations
	· Strengthen the centralisation of prosecutorial jurisdiction.

	· Clarify jurisdiction over foreign bribery cases through the MOU.

	· Amend the Code for Crown Prosecutors to bring it in line with Article 5 (not be influenced by national interest issues or the identity of natural or legal persons involved.  (OECD Working Group should monitor the application of the test).

	· Increase awareness of UK commitment to Article 5 in all relevant agencies.  

	· Reconsider the appropriateness of requiring the Law Officers’ consent for cases of bribery of foreign public officials. 

	· Where appropriate, join pre and post -2002 charges in a single case. 

	· Consider whether the tendency to simplify cases and use alternative charges affects the implementation of the Convention.


4.9. The offence of bribery of foreign public officials 

4.9. 1. Key Points
	ELEMENTS OF THE OFFENCE 

	· UK bribery law is complex and uncertain. 

	· Concern over the principal/agent relationship - to be followed up by the Working Group. 

	· No autonomous definition of foreign public official. 

	· MPs are excluded because the Houses of Parliament are not public bodies under the Public Bodies Corrupt Practices Act (18889) and an MP is not an agent under the Prevention of Corruption Act (1906).

	· Concern whether bribes that benefit third parties (bribes paid through an intermediary) are covered. 

	DRAFT CORRUPTION BILL 

	· Retains the principal/agent relationship despite previous recommendations to abandon it. 

	· Does not specifically list any of the categories of foreign public officials listed in the OECD Convention. 

	· Suffers from a lack of clarity. 

	· Fails to address the liability of UK companies for wholly controlled foreign subsidiaries. 


4.10. Liability of legal persons  

	· General provision for the liability of legal persons is made in the Interpretation Act 1978. 

	· Bribery offences require a finding of mens rea. Corporate liability depends on the identification of someone in the company of sufficient seniority having the mental state in question. This can be done using either Identification Theory – which says that senior staff such as a member of the Board of Director’s, Managing Director and other ‘superior offices’ can be considered to be the embodiment of the company – a controlling mind - or by using the  “purpose of provisions creating the relevant offence.” – the Meridian principle. Both are difficult to establish. There was a case in the UK where a Managing Director was involved in bribery offences, but the prosecutors “decided to forego” prosecution of the company in favour of pursuing other individuals. 

	· UK law does not permit the creation of a corporate mens rea by aggregating the states of mind of different people in the company – hence corporate liability depends on proving act and intent of a single representative. The complexity of today’s corporations does not support the identification of one single controlling mind.   

	· There have been no convictions of legal persons to date, although there has been one unsuccessful prosecution of a company for domestic bribery. 

	· Prosecution of a parent for the act of a wholly-owned subsidiary requires evidence of a directing mind – same barriers as above. The report notes that there “could be a prosecution against the responsible individuals if they are UK nationals.”

	· There are currently no complementary sanctions for legal persons. 

	· The Draft Corruption Law does not contain provisions on corporate liability or sanctions and imposes a stringent mens rea. 

	· Company law reform does not cover corporate liability for bribery offences. 


4.10. 1. Recommendations
	· Enact legislation at the earliest possible date comprehensive legislation whose scope clearly includes the bribery of a foreign public official. 

	· UK should broaden the level of persons engaging the criminal liability of legal persons and consider adopting a regime of additional administrative or civil sanctions for legal persons that engage in foreign bribery. 

	· Consider other ways to comply with the Convention’s (Article 3) requirement for sanctions on legal persons. 


4.11. Jurisdiction 

4.11. 1. Key Findings
	· Territorial Jurisdiction: UK law establishes jurisdiction if any part of the offence takes place in the UK (not necessarily a large part of the offence). 

	· Nationality Jurisdiction: under the new law corruption offences committed by individuals or bodies incorporated under UK law are covered even if no part of the offence took place in the UK. The report highlights low awareness of the changes to nationality jurisdiction amongst judges. 

	· The law does apply to bodies incorporated  in the Crown Dependencies or Overseas Territories. These are considered foreign companies. 

	· The law does not cover trusts, unincorporated foundations and associations which cannot be prosecuted. Employees of these bodies could be prosecuted.      


4.11. 2. Recommendations
	· Raise awareness of nationality jurisdiction provisions among all parties.

	· Bring the situation in the CD’s and OT’s in line with the principles of the Convention, especially as concerns the coverage of legal persons incorporated in the CD’s and OT’s. 


4.12. Crown Dependencies (CD’s) and Overseas Territories (OT’s)

4.12. 1. Key Findings
	· OECD Convention does not automatically apply to the OT’s.

	· The UK has the authority to ratify Conventions on their behalf but it is very rare for it to do so 

	· Companies incorporated in the OTs, not covered by the Act.


4.12. 2. Recommendations
	· Verify compliance of Guernsey’s new legislation with the Convention.

	· Extend the OECD Convention to Jersey

	· CD’s should clarify rules relating to the tax deductibility of bribes.

	· Take measures to enable the OT’s to align with the Principle of the Convention.


4.13. Sanctions for the foreign bribery and related offences
4.13. 1. Key Points
	Direct Sanctions

	· Penalties under the 1889 and 1906 Acts are: summary conviction - 6 months in prison, max. £5000 fine; indictment: 7 yrs imprisonment, unlimited fine or both. The same penalties apply in Scotland. 


	· Contrary to Article 3(4) which requires parties “to consider the imposition of additional civil or administrative functions…” the UK courts cannot impose any admin or civil sanctions (other than Company Directors Disqualification Act).   

	· There have been no cases of seizure or confiscation of assets, in foreign bribery cases or domestic bribery cases. 

	· Proceeds of Crime Act has created a new state organisation – the Assets Recovery Agency.  

	Indirect Sanctions

	· DFID has incorporated clauses in its procurement contracts which disqualify corrupt companies from participating.  No disqualification has been imposed so far.  

	· Export Credit Guarantee Department: (ECGD): a range of anti-corruption measures applying before and after support is provided are in place. 

	· ECGD introduced new stricter anti-corruption measures on May 1st 2004, but rules were changed following “legitimate” concerns from British companies. 

	· Concerns on impact of ECGD new rules expressed by NGOs and Press. 


4.13. 2. Recommendations
	· Urge the UK to encourage prosecutors to actively pursue the necessary procedures for confiscation in all foreign bribery cases. 

	· Recommend that the UK considers revisiting the policies of agencies such as DFID and ECGD to determine whether these policies are a sufficient deterrent. 

	· (Working Group to follow up on the changes to ECGD procedures to combat bribery and corruption with regard to weakening of the rules that could reduce the ability of the ECGD to detect and prevent foreign bribery). 






































�https://www.uktradeinvest.gov.uk/ukti/appmanager/ukti/home?_nfpb=true&searchPageSearch_actionOverride=/pub/portlets/search/displayDetail&searchPageSearchdocument=%2FBEA+Repository%2F328%2F354169/


� This refers to UNICORN


� The company was not named in the report


� This case involves BAE Systems but was not named in the report








� Policy Brief: The Fight Against Bribery and Corruption: OE


CD, 2000
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