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1. Aims and Structure 
This paper identifies challenges facing debarment, primarily in the context of implementing the new European Union Public Procurement Directives, but also more widely.  

The paper is structured as follows:  

· Section 2 sets out the rationale for debarment; 
· Section 3 describes the different types of debarment processes;
· Section 4 explores the issues in the context of the implementation of the new Public Procurement Directives;
· Section 5 identifies other challenges facing debarring, on the basis of other experience.  
2. Rationale  

The main argument for adopting debarring policies is economic. The aim of debarment is to deter companies from paying bribes by increasing the costs of bribery, so introducing a strong economic disincentive. 

The payment of a fine by the company is the most common penalty incurred in the majority of bribery cases involving large companies. Employees may also be fired or sent to prison. None of these sanctions offsets the economic benefits that are likely to arise from the payment of bribes to gain improper business advantage.  

3. Types of Debarment System  

TABLE 1 provides examples of debarring cases and debarring legislation. These are categorised according to whether the process is judicial (involving the courts) or administrative (part of the procurement procedure) in nature.

In principle, the most effective is a rigorous administrative system, with sufficient checks and balances, which is independent of time-consuming criminal investigations involving the courts.  

TABLE 1: SELECTED DEBARMENT CASES/PROCESSES

	Country/

org
	date
	Description
	Admin
	Judicial

	Singapore
	1996
	In February 1996, Japan's Tomen Corp. and Marubeni Corp., Germany's Siemens AG, Britain's BICC Cables plc and Italy's Pirelli Cables, along with some subsidiaries, were debarred from Singapore government contracts. 

"Appeal in cases involving corruption is normally not allowed," the ministry said. The ban stretched from January 27, 1996 to January 26, 2001.

A consultant working for the firms allegedly gave bribes to the Public Utilities Board Deputy Chief Executive, in exchange for confidential information on public tenders.

	(
	

	Slovakia
	2002
	In April 2002, it was reported that Germany's Siemens Business Services (SBS) had successfully appealed against its exclusion from a tender to provide IT for the Slovak Treasury. The Slovak Finance Ministry had excluded Siemens from the bidding four times, but was then required to include SBS's bid in its assessment. 

Representatives of Siemens were alleged to have offered the commission chairman SKK 1.5 mln to convince other commission members to choose the German firm. A Siemen's representative was charged with bribery.

	(
	

	italy
	2004
	In April 2004, an Italian judge barred German electronics group Siemens AG from conducting business relations with Italian public administration bodies for the period of one year. 

The decision was taken in the framework of the investigation on suspected cases of corruption involving Siemens and Italy's Enelpower, a unit of local energy group Enel.

Later in May 2004, Siemens reported that a judge's order banning it from dealing with Italy's state-owned firms and public bodies had been amended to apply only to gas turbines.

	
	(

	The World Bank
	1998- 2004
	In 1998, the World Bank put in place procedures for debarring contractors from future Bank-financed contracts, to apply in cases where contractors were found to have committed fraud or corruption in the procurement or execution of Bank-financed contracts.

In July 2004, the World Bank sanctioned Acres International, one of Canada's leading construction management and engineering consultancies, following its conviction for corrupt activities in the Bank-financed Lesotho Highlands Water Project. Acres has been declared ineligible to receive any World Bank contracts for three years. 
This was the first example of a large multinational company being debarred by the Bank.
 The list of c200 debarred companies and individuals, is otherwise dominated by small companies. 
 
	(
	

	The European Commission 
	
	The European Commission’s new public procurement Directives were adopted on 3rd February 2004 by the European Union’s Council of Ministers and the European Parliament.
  
Article 45 contains a new provision for the mandatory exclusion of candidates for participation in a criminal organisation, corruption, fraud or money laundering (see BOX 1). Contracting authorities must exclude candidates ‘if they are aware’ of such convictions. It requires Member States to assign ‘competent authorities’ to supply contracting authorities with the relevant information about such convictions.
	
	(


BOX 1: EXCERPTS FROM THE NEW PUBLIC SECTOR PROCUREMENT DIRECTIVE
Article 45:  Criteria for qualitative selection

Personal situation of the candidate or tenderer

MANDATORY

“1. Any candidate or tenderer who has been the subject of a conviction by final judgment of which the contracting authority is aware for one or more of the reasons listed below shall be excluded from participation in a public contract: 

(a) participation in a criminal organisation, as defined in Article 2(1) of Council Joint Action 98/733/JHA (1);

(b) corruption, as defined in Article 3 of the Council Act of 26 May 1997 (2) and Article 3(1) of Council Joint

Action 98/742/JHA (3) respectively;

(c) fraud within the meaning of Article 1 of the Convention relating to the protection of the financial interests of the European Communities (4); (d) money laundering, as defined in Article 1 of Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system for the purpose of money laundering (5). Member States shall specify, in accordance with their national law and having regard for Community law, the implementing conditions for this paragraph.

EXCEPTIONS
“They may provide for a derogation from the requirement referred to in the first subparagraph for overriding requirements in the general interest.”

INFORMATION FIRST FROM THE TENDERER AND THEN FROM COMPETENT AUTHORITY
“For the purposes of this paragraph, the contracting authorities shall, where appropriate, ask candidates or tenderers to supply the documents referred to in paragraph 3 and may, where they have doubts concerning the personal situation of such candidates or tenderers, also apply to the competent authorities to obtain any information they consider necessary on the personal situation of the candidates or tenderers concerned. Where the information concerns a candidate or tenderer established in a State other than that of the contracting authority, the contracting authority may seek the cooperation of the competent authorities. Having regard for the national laws of the Member State where the candidates or tenderers are established, such requests shall relate to legal and/or natural persons, including, if appropriate, company directors and any person having powers of representation, decision or control in respect of the candidate or tenderer.” 

PROOF 

(a) as regards paragraphs 1 and 2(a), (b) and (c), the production of an extract from the ‘judicial record’ or, failing that,

of an equivalent document issued by a competent judicial or administrative authority in the country of origin or the

country whence that person comes showing that these requirements have been met; (b) as regards paragraph 2(e) and (f), a certificate issued by the competent authority in the Member State concerned. Where the country in question does not issue such documents or certificates, or where these do not cover all the cases specified in paragraphs 1 and 2(a), (b) and (c), they may be replaced by a declaration on oath or, in Member States where

there is no provision for declarations on oath, by a solemn declaration made by the person concerned before a competent judicial or administrative authority, a notary or a competent professional or trade body, in the country of origin or in the country whence that person comes.

4. Member States shall designate the authorities and bodies competent to issue the documents, certificates or declarations referred to in paragraph 3 and shall inform the Commission thereof. Such notification shall be without prejudice to data protection law.
 

4. Challenges Raised by the EU Public Procurement Directive

Article 45 potentially represents a major step forward in curbing corruption. The threat of being excluded from tendering for public procurement contracts, across the EU, significantly increases the costs of corruption, thus introducing an economic disincentive to engage in bribery. Its actual impact will depend on the strength of implementation by the Member States and the harmonisation of implementation across the EU. 
4.1. Information Exchange

The success of Article 45 depends on contracting authorities being aware of corruption convictions, which in turn relies on flows of information to public authorities both within and between Member States. 
Article 45 does not make any provisions for a general information exchange system. Rather, it relies on  contracting authorities asking suppliers to confirm whether or not they have been found guilty of corruption (inter alia) and, in cases of suspicion only, contacting a designated competent body in order to gather more information.    

This system suffers from a number of weaknesses:
· lack of transparency; 

· assumption of a competent body which compiles information on corruption cases: in the UK, for example, there is no single database of corruption cases.
  The Attorney General is required to give his/her consent for the prosecution of any corruption case, but currently does not compile this information; 

· partiality: there is no means to ensure consistent implementation throughout the EU and no provisions for gathering information on convictions of EU companies in non-EU (third) countries or on the corruption convictions of companies from non-EU (third) countries;
· conflicts of interest: there is no incentive for a Member State to divulge information which will prevent its national companies from tendering from public procurement tenders in other Member States; 
· practical barriers: there are a number of practical difficulties, including language and response rate of Member States to enquiries from other Member States.  
An EU led system would provide a better solution. This could involve either the compilation of an EU-wide register of corruption convictions or the requirement for Member States to post details of corruption convictions on public web sites. 

Such a system is however highly controversial due to:  

· data protection issues associated with the exchange of criminal data (what information? how long can it be held? what right of appeal?);
· the need for a legal system to underpin the passing of information on criminal records from one Member State to another – no such basis currently exists; 

· the issue of the exchange of criminal records between Member States being much wider than a procurement matter, which means it cannot be dealt with only in relation to the needs of Article 45.   

4.2. Linking Bribery Offences of Natural Persons (People) to Legal Persons (Companies)   

The Directives make no reference to the conditions under which the conviction of a natural person responsible for, or managing, a company or ‘economic operator’ shall be deemed equivalent to the conviction of that economic operator were it to have legal personality. This has been left to the Member States. 

In the UK, even though in principle legal persons can be convicted for corruption, the difficult of establishing a ‘controlling mind’ means that in practice it is unlikely that companies will be prosecuted.
In the World Bank’s administrative system, in the case of a debarred individual, “ineligibility extends to any firm which the debarred individual directly or indirectly controls.”

4.3. Time Between Conviction and Disqualification from Tendering/Debarring Period 

There is no guidance provided on the period of time between the date of conviction and disqualification. The Commission’s original text stated that “any economic operator shall be excluded from participation in the contract who at any time during a five-year period preceding the start of the contract award procedure, has been convicted by definitive judgment” 
However, this provision is not in the final text and is likely to result in varying practices across the EU.
An EU study on public procurement and organised crime (White, S., 2000) found that there is no consistency on the period of time for exclusion. Some Member States only allow exclusion from the current tender (Austria, Denmark, Finland, Ireland, the United Kingdom, the Netherlands and Sweden); others allowed for indefinite exclusion (France, Greece and Italy); whilst others for a set period of time (Belgium, Germany, Portugal, Spain and Luxembourg) but varying, for example, from 3-10 years in the case of Belgium to five years or less in the case of Spain.

4.4. Limited Responsibility of the Tendering Authorities 

The contracting authority is required to act only if it “is aware” of the conviction. There is no expectation that the contracting authority will be proactive/or investigative, or even consult the World Bank’s list of debarred companies. 
4.5. Basis for Assessing Compliance 

There is no guidance available on the tests/sanctions to be applied on whether tendering authorities had made a reasonable effort to comply and what to do if they hadn’t. 

4.6. Piercing the Corporate Veil  
Article 45 requires contracting authorities to ask suppliers to confirm that they have no convictions. It provides no guidance on whether the supplier should provide information on convictions involving parents or subsidiaries. 
In the World Bank’s administrative debarment process “in the case of a debarred firm, ineligibility extends to any firm or individual which directly or indirectly controls the debarred firm or any firm which the debarred firm directly or indirectly controls.”

However in the case of Acres, ineligibility extends to any firm directly or indirectly controlled by Acres International Limited, but does not extend to any firm or individual that directly or indirectly controls Acres International Limited: “…the ineligibility of the debarred firm does not extend to its sister corporations, including Acres International Corporation, Acres Management Consulting, and Synexus Global Inc.”

4.7. Sub-contractors 

Article 45 makes no reference to sub-contractors, although Article 25 provides for tenderers to ask for information on sub-contractors.

“In the contract documents, the contracting authority may ask or may be required by a Member State to ask the tenderer to indicate in his tender any share of the contract he may intend to subcontract to third parties and any proposed subcontractors. This indication shall be without prejudice to the question of the principal economic operator's liability.”
4.8. Assessing Risk

The Public Procurement Directives requires tendering authorities to act only in cases of a court conviction. It does not require tendering authorities to take account of allegations or investigations of corruption which may result in suppliers being convicted after they have been contracted. 

4.9. Corrupt Suppliers
There is no guidance on what to do in the case in the case of a current supplier being convicted or in the case of a corruption conviction coming to light after a contract has been awarded. 

4.10. Avoiding Conflicts of Interest      

There is likely to be a conflict of interest between the efficiency of the procurement process and the decision to exclude companies for corruption. This needs to be accounted for in the assigning of powers and responsibility in the procurement process. 
5. Other Debarment Challenges 

5.1. Appeals    - getting the balance right
In the case of the debarring of five OECD multinationals in Singapore in 1996, there was no provision for appeal. 

 “BICC, the world's second largest cable manufacturer, has lodged an appeal with the Singapore finance ministry over a five-year ban on tendering for government power contracts. The ban was imposed this week after five international manufacturing and contracting companies were implicated in a bribery scandal. Singapore's finance ministry said yesterday that appeals in cases involving corruption were 'normally not allowed.'

In other cases, appeals have been used as a means to either lessen or overturn the sanction. 

5.2. Lack of Political Will 

There is evidence to suggest that there is a lack of political will associated with debarment, especially vis a vis large companies.  

A report by Multinational Monitor 
 argues that large contractors enjoy an unfair advantage over smaller contractors in the USAs’ suspension and debarment system. As is the case in World Bank debarment, action is most commonly taken against small contractors. 
According  to research carried out by the Project on Government Oversight, only one of the top 10 repeat offenders has been debarred (GE):
· General Electric, with 63 instances of misconduct and alleged misconduct and fines, penalties, restitution, settlements and clean-up costs totalling $982,859,555; 

· Lockheed Martin with 63 instances of misconduct/alleged misconduct and $231,872,404 in payments; 

· Boeing, 36 and $357,973,000; 

· Raytheon, 24 and $128,652,919; 

· Northrop Grumman, 21 and $87,876,581; 

· Fluor, 19 and $70,016,614; 

· United Technologies, 18 and $214,836,860; 

· TRW, 16 and $389,484,000; AT&T, 14 and $16,090,000; 
· Unisys, 12 and $182,245,692 in payments.

The report argues that there is a lack of political will to debar large companies, in some cases, because of government dependence on key suppliers.
5.3. Lobbying by Business      
Company lobbying can be highly effective in diluting the strength of debarment provisions or sanctions or even revoking laws.

In 2000 in the UK, the Export Credit Guarantee Department (ECGD) first announced that it would exclude companies with corruption convictions from insurance cover. This was a response to the findings of UK’s House of Commons' International Development Select Committee, which called for "black-listing" of UK firms found guilty of corrupt practices.

Then – driven partly by activities of campaigning NGOs such as Cornerhouse, ECA-Watch and Transparency International - the ECGD announced that it was bringing in a raft of new anti-corruption measures commencing May 1st 2004  to strengthen “…procedures to minimise the risk of bribery and corruption on business deals supported by the Export Credits Guarantee Department (ECGD)”. 

Then in November 2004, the ECGD announced that it was backtracking on five main anti-corruption provisions including the requirements to guarantee that “…their affiliates or joint venture partners are not involved in bribery” and that “employees should have no record of corrupt practices.” 

Rolls-Royce, the Airbus Consortium and BAE Systems were named by John Weiss, deputy director of the Export Credit Guarantee Department, as the main objectors to rules which came into force last May and are to be watered down from next month.

In the USA in 2002 it seems that corporate lobbying led Bush to revoke the so-called 'Blacklisting' Rule.

BYERS WILL BLOCK AID TO FIRMS THAT BRIBE FOR FOREIGN CONTRACTS

BRITISH COMPANIES involved in corruption will be barred from receiving Government backing for their projects abroad, the Trade and Industry Secretary Stephen Byers will announce this week.

Mr Byers will promise to cancel Export Credit Guarantees, a form of Government insurance, for companies which are found guilty of offering bribes to win contracts.

Balfour Beatty, a British construction company which hopes to win official backing for its role in building the controversial Ilisu Dam in Turkey, is facing prosecution in Lesotho over alleged corruption payments over a dam project there. Its US offices were raided by the FBI earlier this year, though the firm strongly denies any wrongdoing. 

Mr Byers' announcement follows demands for a change from the House of Commons' International Development Select Committee, which called for "black-listing" of UK firms guilty of corrupt practices.

In response to the committee's report, published in July, Mr Byers will say a conviction for bribery or corruption will in future be grounds for refusal of an application to the Export Credit Guarantee Department (ECGD). Likewise, inclusion on a list of firms ineligible for World Bank financing because of fraud or corruption will also bar firms from receiving ECGD cover. In the current version of the list, 36 of the 54 companies listed are British, though there is no record of any of them having ECGD cover.

WEIR PLAYS DOWN THREAT OF BEING BLACKLISTED
: 
    WEIR Group, the Glasgow engineering giant caught up in a scandal over possible illegal kickbacks to Saddam Hussein's Iraqi regime, yesterday downplayed fears it will be blacklisted by the government's export insurance department.

    City tittle-tattle had raised concerns that Weir could be turned away by the Export Credits Guarantee Department - the government agency that provides insurance to UK firms involved in risky export sales. But a spokeswoman for Weir suggested this was unlikely to interrupt its business abroad. "The company has

not applied for help from the ECGD for several years," she said.

    Although she was unable to say whether Weir was planning to apply for ECGD insurance in the near-future, a spokesman for the ECGD suggested that Weir had little to fear unless it was found guilty of making corrupt payments.     "We would never decide a priori to refuse to deal with a customer, and although we might have a negative disposition towards someone involved in corruption ...  it would have to be something proven," he said.     The ECGD's cover reduces the risk to firms of doing business in places such as Iraq - where Weir has been a major supplier of pumping equipment and services.    Weir has admitted its subsidiary in Dubai made GBP 4.2m of irregular payments connected with contracts awarded by the Iraqi state in 2000. An independent inquiry has yet to establish who received the money.    Neither Weir nor the ECGD were able to say if the Glasgow firm has outstanding contracts overseas that are insured by the government's agency. But neither thought it was likely.

Bush blueprint for company rules attacked

Organized labor is weighing its next move after the Bush administration canceled a Clinton White House rule that barred firms from federal work if they had broken labor, environmental or other laws. 

     The decision to revoke the rule was published in the Dec. 27 Federal Register by the Federal Acquisition Regulatory Council, which is composed of the Dept. of Defense, General Services Administration and National Aeronautics and Space Administration. Bush had no comment. 

     Labor unions had pushed for the contractor sanctions contained in the Clinton rule, which was published on Dec. 20, 2000, and took effect Jan. 19, 2001. But on April 3, after the Bush administration took office, the FAR Council published a stay of the regulation.

     The AFL-CIO calls the latest Bush administration action "an outrage." The Clinton regulations "were based on the simple, common sense proposition that the government should take a company's track record of complying with the law into account before giving that company a federal contract worth millions of dollars," says the labor group. "We are evaluating what our next steps are," says David Ruffin, an AFL-CIO spokesman. 

     The Associated General Contractors, Associated Builders and Contractors, U.S. Chamber of Commerce and other business groups had blasted the Clinton regulation, which they dubbed a "blacklisting" rule. The rule's official title referred to "contractor responsibility." .
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