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1 Description 

1.1 Background 

The OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions came into force in 1999. Signatories include all 30 OECD members as well as 5 non-members. The Convention requires parties to introduce legislation that makes it a crime to pay bribes to foreign public officials in international business transactions. 
There is concern throughout the international anti-corruption movement that the OECD Convention has had little impact to date. There have been no successful prosecutions, other than in the USA which has had anti-bribery legislation in place (FCPA) since 1977. Furthermore, civil society, the private sector and government officials remain largely unaware of the Convention. 

1.2 Workshop Aims 

The workshop addressed the issue of how to improve north-south co-operation, principally between non-governmental actors, so as to better support the OECD Anti-bribery Convention. 

Specifically it aimed to:  

· raise awareness of the potential role of civil society and the private sector in ensuring that the objectives of the OECD Convention are met and the Convention actively enforced; 

· build north-south co-operation between organisations engaged in combating international corruption; 

· identify recommendations for action by OECD governments and others.

1.3 Workshop Panelists and Format  

Panelists represented the OECD Anti-bribery Working Group, northern and southern civil society and the private sector.  The presentations were divided into blocks of two, each followed by a question and answer session. 

	Order 
	Name 
	Title 

	1
	Professor Mark Pieth, Chairperson, OECD Working Group on Bribery
	The roles that civil society and other non-government actors can play in making the OECD Convention work: The perspective of the OECD working group on bribery.

	2
	Abigail Hansen
Association Sherpa, France
	Workshop case study: Crimes in Cameroon and the role of North-South co-operation in seeking justice from a French court.

	Question and Answer Session 

	3 
	Rodney Whittaker

Senior Vice-President Legal Operations International, Glaxo Smith Kline
	North South Co-operation and business: Regulating subsidiaries and creating real global standards for integrity in industry.

	4
	Devendra Raj Panday

TI-Advisory Council
	Developing real North -South non-governmental co-operation to increase awareness and enforce the OECD Convention: Suggestions for a programme of action.

	Question and Answer Session


2 Workshop Discussion  

2.1 Key Findings 

· The OECD Anti-bribery Convention is one of a series of OECD instruments. It focuses specifically on active bribery — supply-side corruption. Other initiatives address tax havens, money laundering and corporate governance. 

· The Peer Review process, through which signatory countries monitor each other’s performance, is a key strength of the OECD Anti-bribery Convention and provides a model for others.  

· The provision in the monitoring process for consultation with the private sector, trade unions and civil society is a vital element. It is important though to make sure that a sufficiently broad range of CSO’s are involved which is currently not the case. 

· Awareness of the OECD Anti-bribery Convention remains low, particularly in non-OECD countries. This is supported by the findings of the Business Perception Index and a survey undertaken by TI-Nepal of 27 TI National Chapters (contact Devendra Raj Panday).

· Transparency International-Papua New Guinea filed a complaint, with the Japanese Embassy, against a Japanese company for bribery in November 2002 and so far has received no information on how the case is proceeding. The OECD tour de table process does not provide for disclosure of discussions on cases.  

· The case filed against Rougier, the French multinational logging company, by Sherpa in France on behalf of Cameroonian villagers illustrates the benefits of effective north-south partnership. A northern NGO with access to a network of legal expertise is working together with southern NGOs and CSOs and to hold an OECD MNC to account for the corrupt activities of its subsidiary operating overseas.

· It is important to build south-south partnerships as well as north-south partnerships. The building of coalitions should not be confined to the latter. 

· In terms of promoting anti-corruption policies within Multinational Companies (MNCs), it is necessary but not sufficient to ensure that anti-corruption policy documents are made available in a range of appropriate media and in the languages of its workforce. It is also important to provide appropriate and interactive education and training based on case studies and trainee participation.

· Translating policies into action in MNCs relies on ‘buy-in’ from all element of the chain of command. The country manager is highly important in this regard. 
· The outlawing of facilitation payments in the UK’s anti-bribery legislation makes the private sector’s job easier. Zero tolerance is a simpler message to convey.   

· MNCs should develop and make available tool-kits that illustrate what can be done as well as what cannot. 

2.2 Key Challenges Identified  

· The lack of awareness of the OECD Convention across the private sector and civil society in both OECD and non-OECD countries.  

· The lack of broad civil society engagement in the implementation of the Convention - north and south. TI-Canada reported that it had tried and failed to engage Canadian civil society in the context of the Phase 2 country review. The challenge is to identify and engage CSO’s working in Convention relevant areas, such as export credit agencies. Few CSO’s identify themselves as having an anti-corruption mandate – but many have specific expertise that would greatly benefit the quality of the review process.

· The delays and lack of transparency in the OECD complaints handling process, whereby those who submit a complaint receive no information on the progress of the case. 

· The evident complacency of the public regarding corruption of OECD multinationals. The Elf trials in France provide a good example. The daily revelations of corruption have not produced the level of public outrage that might have been expected. There is a danger that the prosecutions are likely to have negligible impact on corrupt business practices.
· The difficulty of rewarding employees for integrity, which relies on qualitative rather than quantitative assessment.
2.3  Recommendations 

· The OECD should more actively promote its full range of anti-corruption instruments, including the Convention. 

· The OECD should acknowledge complaints it receives from the south, giving some indication of their merit. 

· The OECD should write and publicise a set of procedures, targeted at the south, on how to submit complaints concerning alleged bribery of OECD MNCs. 

· OECD governments should do more to actively promote the Convention.  OECD country embassies in non-OECD countries could play an important role in awareness raising.
· OECD donors should support the role of TI’s non-OECD National Chapters as watch-dogs of grand, supply-side corruption in their own countries. Their focus and interest to date has primarily been in tackling domestic corruption. 

· TI’s National Chapters should form a Working Group, with other CSOs, comprising representatives from OECD and non-OECD countries to support the implementation of the Convention. 

· TI should launch a large-scale campaign which aims to raise awareness amongst and engage all stakeholders. 

· TI should be true to its motto of ‘coalition building’ and work with a range of stakeholders including the media, academics, trade union movement and others. 
· Greater attention should be paid to south-south collaboration, as well as north-south. 

· There is a need to re-focus work around the Convention on the south. 

· There is a need for the anti-corruption movement to expose the poor responses of OECD member states to allegations of corruption (e.g. the current Papua New Guinea case) so as to exert maximum pressure to secure a prosecution. 
2.4 Presentation and Discussion Summary  

2.4.1 Professor Mark Pieth: The roles that civil society and other non-government actors can play in making the OECD Convention work: The perspective of the OECD working group on bribe

Mark Pieth provided an overview of the development and aims of the OECD Anti-bribery Convention, a targeted instrument which criminalises the active bribery of foreign public officials and which provides for follow-up by governments through its Peer Review mechanism.  

The Peer Review monitoring process is extremely important as it allows countries to talk to one another about what they are doing. The Phase 2 reviews are extremely challenging as they aim to assess the adequacy of the application of the implemented laws.  

It is essential to promote the use of mutual legal assistance. The FATF and its work on the repatriation of stolen assets provide a useful example of the benefits. 

Mark Pieth raised the question of whether the OECD is succeeding in working with a sufficiently broad range of organisations. So far it is working with TUAC (the Trade Union Advisory Committee to the OECD), BIAC (the Business and Industry Advisory Committee to the OECD) as well as the International Chambers of Commerce and TI. The inter-governmental monitoring process includes an open afternoon. This needs mediation and so far it is not clear how open these meetings are. 
The challenge is democracy and pluralism.     

2.4.2 Abigail Hansen: Workshop case study: Crimes in Cameroon and the role of North-South co-operation in seeking justice from a French court

Abigail Hansen described a case being brought by a French NGO, Sherpa, a broad network of legal professionals which investigates and pursues civil and criminal proceedings against MNC parents companies and their subsidiaries. 

Sherpa filed a Criminal and Civil Complaints with the Tribunal de Grand Instance in Paris on behalf of 7 Cameroonian villagers against Rougier S.A., a French logging multinational and Societe Forestiere de Doume (SFID), relating to the criminal destruction of property and the corruption of public officials in Cameroon. 

SFID had refused to compensate the villagers for its illicit logging activities and the local authorities had failed to act. The villagers lodged a complaint with the local prosecutor who similarly failed to investigate.  

The local NGOS in Cameroon, who lacked legal capacity to tackle the issue, approached Sherpa because of its legal expertise. 

In terms of success factors, the OECD Convention provided vital legal leverage, and the combination of southern and northern partners provided mutual support, expertise and momentum. 

Although still under consideration by the court, the case illustrates the effectiveness of working in partnership: both on a south-south and north-south basis. Key challenges include: the need to work with appropriate partners; building ground level support; preserving autonomy; securing sustainability; and developing a partnership of equals. 

2.4.3 Questions and Answers/Discussion  

A workshop participant congratulated Sherpa on its work, agreeing with the need to act against the bribery of OECD MNCs but asked whether OECD governments are really committed to acting?  

Mike Manning of TI-Papua New Guinea, a workshop respondent, presented the details of a complaint filed against a Japanese company for bribery, in November 2002, and criticised the delays and lack of information from the OECD. 

Roy Jones of the TUAC, also a workshop respondent, asked whether TI-Papua New Guinea had considered using the OECD Guidelines for Multinational Enterprises.  He also asked Mark Pieth, what the OECD was doing to promote its own instruments. 

Mark Pieth responded by saying that the OECD was not interested in ‘company bashing’ but in changing structures and attitudes and encouraging companies to do more to apply standards. 

There is no formal feedback procedure for reporting on progress of cases. 

Information on a contravention of the Convention can be sent directly to the Secretary-General of the OECD. Currently no hotline for reporting exists, but the OECD might support such an idea if it had the backing of the business sector

Abigail Hansen pointed to the disappointing public response to the revelations of the Elf trials in France making the point that it is unclear what impact, if any, the prosecutions will have in deterring bribery. 

2.4.4 Rodney Whittaker, GlaxoSmithKleine

Rodney Whittaker, who heads up GSK’s international business ethics programme, described GSK’s four-pronged approach to implementing its anti-corruption policies: 

Background and culture of integrity; gives context and meaning to an anti-corruption programme; 

Reward and recognitions systems; need to devise systems for rewarding integrity as well as sanctioning breaches of company policies; 
Clear rules, clearly communicated; translation, dissemination in different media and appropriate education and training are all vital; 
Importance of line management:  buy-in from the chain of command and especially the country manager is vital. 
Rodney Whittaker emphasised the need for MNCS to take a leadership role. He described the difficulties of implementing an award and recognition systems which essentially rely on qualitative assessment. GSK promoted an employee for speaking out on the basis of integrity. There is a need for companies to develop and use anti-corruption tool kits that set out solutions as well as outlining the problems. 

2.4.5 Devendra Raj Panday, Transparency International-Nepal, Member Advisory Council, Transparency International  

Devendra Raj Panday, stated the importance of the OECD Convention to the countries of the south and lamenting its low level of awareness, particularly in non-OECD countries. The Bribe Payers Index found that only 7% of respondents were familiar with the Convention. TI’s own survey found similarly disappointing results with very little activity being reported by National Chapters even in host countries. OECD governments are not playing their part. 

He then went on to propose a three-pronged strategy for TI-National Chapters to support the implementation and enforcement of the Anti-bribery Convention: 

· changing the policy orientation of the current partnership between OECD donor countries and non-OECD countries, so as to address grand and supply-side corruption. The focus to date has been on domestic corruption.  

· developing a substantive work programme in the National Chapters;  including launching a campaign and undertaking advocacy and watch-dog activities.

· widening the mode of cooperation so as to more actively build coalitions both within and outside the TI movement and develop a partnership working towards a common agenda. TI should work with the media and academics as well as business and governments. TI should create a working group involving National Chapters of OECD and non-OECD countries, as well as other interested CSO’s.  

2.4.6 Questions and Answers/Discussion  

A representative of TI-Canada said that in preparation for Canada’s Phase 2 country review, TI-Canada wrote letters to a wide range of NGOs inviting them to contribute, but did not receive any replies. The conclusion they drew from this is that northern civil society may not be interested and that they should concentrate efforts for building collaboration on the south. 

Rodney Whittaker responded to a question about facilitation payments stating that an anti-bribery policy is clearer and easier to communicate now that the UK legislation outlaws such payments. 

Mark Pieth responding to a question about the role of governments, stating that governments consider their job done when they have enacted legislation.  This is a mistake. 

2.5 Workshop Highlights


The role of the North





“It pays for the north to stop bribing – it’s good for competition” (Mark Pieth, University of Basel, Switzerland)





Promoting the OECD Convention 





“Select an appropriate day to celebrate OECD Convention Day.” (Devendra Raj Panday, TI-Nepal)





Civil Society: Building Partnership  





“There has been a tendency to see south-south cooperation from a narrow resource perspective…The fact that international cooperation has been reduced to north-south cooperation is unfortunate.” (Abigail Hansen, Sherpa)





The Private Sector 





“How do you measure if a company’s values “live” in an organisation? Perhaps it is a matter of asking whether employees talk about them and refer to then when taking decisions”. (Roger Whittaker, GlaxoSmithKline) 





“Just as exceptional achievement should be recognised and rewarded so negligent or deliberate flouting of company policies have to be the subject of disciplinary processes”  (Roger Whittaker, GlaxoSmithKline)
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