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1 Description 
1.1 Workshop Aims 
This was the second of two workshops, which aimed to analyse the impact of recent and current economic reforms on corruption with a view to identifying the sources of corrupt incentives, as well as possible ways of addressing corruption – within the framework of either existing or alternative reform models.  The thesis implicit in the title, is that globalisation together with market liberalisation policies have combined to produce a new political economy of corruption - i.e. a new set of interactions between political processes and economic policies, which have given rise to new sources of, and conduits for, corruption. 

This workshop presented three privatisation case studies from India, Indonesia and the Philippines. 
1.2 Workshop Panelists and Format  

Two of the panelists represented civil society, whilst the third was a former employee of a state energy utility. Each gave a 20 minute presentation, followed by a question and answer session. The workshop concluded with a discussion of the recommendations to be presented to the Global Forum III, Fighting Corruption and Safeguarding Integrity.
	Order 
	Name 
	Title 

	1
	Mr Abhay Mehta
	Utilities Privatisation Case Study: Enron in India: State and Power



	Question and Answer Session

	2
	Dr Nengah Sudja
	Utilities Privatisation Case Study: Independent Power Producers in Indonesia

	Question and Answer Session

	3
	Mrs Violeta Corral
	Utilities Privatisation Case Study: Water in the Philippines

	Question and Answer Session


2 Workshop Discussion  
2.1 Key Findings 
· The privatisation cases examined have not delivered benefits to the people. 

· Decision-making has reflected private rather than public interests.
· Corruption cannot be fought by ideology.
· Monopolies are the issue – not ownership. 
· Citizens have a vital role to play in ensuring improved and more transparent decision-making.
2.2 Key Challenges Identified  

· Ensuring that International Financial Institutions (IFIs) learn the lessons of experience.
· Securing the shift from ideology-based to evidence-based decision-making.
· Providing people with access to the decision-making processes on mega projects and ensuring they have the capacity to understand the necessary technical issues so as to be able to contribute to improved outcomes.  

· Democratising the reform process. 

2.3 Recommendations 

These were proposed by participants, but it should be noted that all participants were not necessarily in agreement as there was no mechanism through which to gauge the level of consensus. The recommendations also reflect discussions held in the morning in Workshop, 5.4, which addressed the same theme: 
· IFIs and donors should end the practice of insisting on privatisation of utilities or public services as conditions of loans and allow for the consideration of the full range of public and private sector models. 

· IFI’s should look at their programmes in a more consistent manner and be better coordinated. They should not just regard lending as the ultimate goal. They should listen to civil society and provide for multilateral consultation. 
· Water and energy resources should be considered public goods, access to which, are basic human rights. All transactions should be completely transparent, and accountable to consumers. If privatised, strict conditions must be applied, including: a cap on profiteering (1%, 2%, 5%?); and prohibition of take-or-pay contracts. When it appears likely that water or energy officials or representatives have engaged in corrupt practices, an independent commission should investigate them, along with those public agencies – including international financial institutions and export credit agencies – that have financed these transactions. When IFIs and Export Credit Agencies (ECAs) have financed such corrupt transactions, they – not the consumers – must bear responsibility for outstanding loans, credits, etc. 

· There is a need to empower citizens and create capacity for entering into negotiations on mega contracts. Very few people understand the complexities of western created laws. At the moment host countries are losing out in the process of the negotiations. 
· Bilateral and multilateral institutions, in the case of mega projects, should provide for civil society participation. Currently some processes provide for civil society consultation. However, participation is more than consultation. It should involve active participation in the decision-making process. 

· People should organise themselves and coordinate strategies to combat powerful interests. 
· TI should work in close coalition with more critical organisations like the ones in this room.  
2.4 Presentation and Discussion Summary  

2.4.1 Abhay Mehta: Utilities Privatisation Case Study: Enron in India: State and Power

Abhay Mehta provided a summary of the problems encountered in the privatisation of the Dabhol power station in the state of Maharashatra in India in 1996.   
Enron was awarded the contract on a take or pay basis for 20 years, without having gone through a competitive tendering process. The contract agreement stated that Enron would sell electricity to the state electricity board at a fixed price (US $ 0.0872 a unit) and a fixed quantity (17280 million units of electricity). In other words, the state electricity utility agreed to pay Enron about USD $1.4 million a year for the following 20 years. This was the largest contract in India’s history.  

The terms of agreements ensured that nearly all inputs were imported: including equipment and fuel. In addition, there was no technology transfer. 
The completed capital cost of the 2124 MW plant was US$ 3750 million: i.e. 1.71 million per MW. These costs are extremely high compared to similar plants elsewhere. Seoinchon in Korea, is technically a ‘clone’ of the Dabhol plant, but was less than one third of the cost: USD 900 million, USD 0.45 million per MW.  
There is no set of economic or political circumstances that would justify purchasing power on these terms. There is no doubt that the power system under the government of Maharashtara in the pre-reform period was inefficient and that there were problems with state-led corruption. These pale into insignificance compared to what happened after the reforms. After nine years, the state of Maharashtra has the most expensive power station in India.  Without the reforms, and without Enron, there may still have been a ‘mess’ but at least it would have been India’s ‘own mess’. 
There was a complete failure of the entire institutional structure – the government, the press, the courts, in short, the total failure of institutions: constitutional, statutory or executive. A large number of institutions was either subverted, bypassed, simply ignored, or else chose to look the other way.    

The national interest has been thrown away in pursuit of goals of liberalisation and privatisation. The problem may not be the principle of the reforms, but the ways in which they have been carried out. The state has been hijacked by a specific set of private interests. 

2.4.2 Questions and Answers/Discussion  

A workshop participant from Pakistan put forward the view that it is the management of the reforms which is the issue. Who should bear responsibility when they go wrong? What about the role of the, normally northern-based, World Bank consultants – who takes responsibility for the outcomes of their policy recommendations?  
Juree Vichit-Vadakan, TI-Thailand, made the point that privatisation need not be corrupt. When the economy is struggling, there is a greater need to privatise. Privatisation can bring efficiency gains. The problem is the way in which the privatisations have been managed. IFIs should adopt a more consistent approach to their programmes and act in a more coordinated manner. They should not just consider lending to be their ultimate goal. They should listen to civil society and provide for multilateral consultation in their decision-making processes.   

Another participant pointed to the example of energy deregulation in California as an example of the problems resulting from utilities’ privatisation: black-outs, increased energy bills and 20-year contracts.   

Mike Manning of TI-Papua New Guinea made the point that the problem is not ownership but the fact of natural monopolies. Where a monopoly is privatised it will not necessarily be more efficient unless there are Community Service Obligations that are agreed by the whole community and widely publicised. Regulators need to have the appropriate powers and be diligence to ensure that these are met. In the end it has to be consumer power that prevents monopolies from exploiting their position.  

Another participant made the point that privatisation is generally considered to have been successful in Tanzania. It is essential that Parliament is kept informed and that the process of privatisation is transparent.  
Another participant emphasised the importance of the role of IFIs. In Pakistan, IPPs were imposed on the governments. IFIs should abandon their ‘one-size-fits all’ policies. 
2.4.3 Dr. Nengah Sudja, Utilities Privatisation Case Study: Independent Power Producers in Indonesia 
Dr Nengah Sudja presented the case study of the privatisation of the Indonesian power plant, Paiton I, which took place during the final years of the reign of President Soeharto. Corruption has resulted in the over-charging of electricity prices to the Indonesian people – who continue to pay the price today. 

During the period 1976-2000, there was a huge growth in electricity consumption, yet only 50% of the population was connected to the national grid. A shortage of domestic capital led the World Bank to decide to bring in foreign investors. In 1997, the public energy utility PLN signed purchase power agreements with 24 Independent Power Producers (IPPs). On February 12th 1994, a 30 year contract for Paiton was signed by Paiton Energy. The lenders were a consortium of over 50 financial institutions including: JBIC, (Japanese export credit agency), Exim (USA’s export credit agency) and OPIC (USA).  
Most of these power purchase arrangements were riddled with corruption and overpricing. Few were tendered, as required by law, but were simply “arranged” with influential officials via intermediaries in partnership with foreign companies. Even those very few that were tendered were usually fraught with overpricing, as normally one of the partners acted as contractor.

The retail price of electricity is made up of the generation costs (capital cost, fuel cost, fixed operation and maintenance cost and variable operation and maintenance cost) + cost of transmission + cost of distribution + services. Each component had been inflated.  Usually generation costs comprise 40- 60 %. As the average rate is 7 cents US $/ kWh, then the cost of electricity generation is usually not more than 4 cents US $ / kWh, which would allow a fair return on both equity and loan capital and be affordable to the populace, thereby resulting in a win-win solution for both the seller and the buyer. The contract price of 8.93 cents US $ /kWh is hugely inflated. 

The key lessons to be learned from the case include: the fact that the motivation for inviting FDI was unclear from the outset; there was no competitive tendering; there was no consideration of a self-financing option which would have been cheaper than inviting investors; there was no bench-marking of construction costs and the rate of return on capital, there was no compliance with the principle of avoided cost (the costs that would be saved if the plant is not generating – i.e. unburnt fuel but this doesn’t apply when fuel is bought on take-or-pay terms); and there was no transparency and public accountability. 
Under Indonesia law, all business transactions are required to be conducted in its own currency. Whilst consumers pay in local currency, the contract price between the IPP and the PLN is fixed in $USA. The rate of inflation in local currency is higher than in $USA, hence the exchange rate risk is taken by PLN. 
High-ranking government officials and their family members and close friends were involved in practically every one of the projects, usually making no contribution but taking substantial returns, many even during the planning and construction stages, and some even out of the financing.  

Action should be taken today to ensure that the people of Indonesia today stop paying the price for corrupt decision-making of the past. 

2.4.4 Questions and Answers 

Jim Vallette of SEEN asked Nengah Sudja whether he knew of investigations into bribery and corruption carried out by the USA agencies? 

An Indonesian journalist stressed the importance of the links between the IPPs in Indonesia and President Sueharto’s cronies. 

Hansjörg Elshorst, TI-Germany, stated that the corruption landscape has changed. In Germany, at least, companies are now aware that they should not bribe. 

Abhay Mehta questioned the rationale for the reforms and the ‘one size fits all’ policies. There is scant evidence of evidence-based policy making. Policies are ideologically driven.  

2.4.5 Violeta Corral: Utilities Privatisation Case Study: Water in the Philippines
Violeta Corral, introducing herself as an outraged citizen, presented a case study of the privatisation of MWSS in the Philippines, the largest water privatisation in the world involving a total of $US 7.5 billion investments. The privatisation tender gave 25-year contracts to 2 private companies to manage operations of in the West and East zones of the city. The Government paid $6.2 million in consultancy fees to the International Finance Corporation (IFC). 

A joint venture between BENPRES/Lopez and Lyonnaise des Eaux won the bid for the Maynilad Water Services in the West and a joint venture between Ayala and Northeast Water (UK) and Bechtel (USA) won the bid for Manila Water Company (MWC) in the East.
Immediately after privatisation, water prices fell by 26% in the West and 57% in the East. As a result people living 3 blocks apart were paying different prices for their water.     
In terms of the actors, both local companies are highly influential companies with strong political connections.  Lopez/Benpres is dominant in the energy and telecommunications sectors in the Philippines and is also the owner of the country’s largest media conglomerate, ABS-CBN. Ayala is the Philippine’s largest business conglomerate. 
Lyonannaise des Eaux, Northeast Water and Bechtel are all large multinational companies, which together control c5% of the world’s privatised water services. 
Privatisation promised the following: improved water sanitation; reduction in water leakages; stable prices over the next 5-10 years; private sector infuses capital to finance needed investments (e.g. water pipes, sewerage, treatment plants); no more government subsidies; no more political interference; and no more corruption. So far none of these has been delivered.  

In January 2003, prices jumped 5-fold for Maynilad and 6-fold for Manila water. There have been minimal investments in infrastructure and Maynilad terminated its contract, blaming the government for failing to meet its service obligations. 

There has been no reduction in corruption. In the public sector, corrupt transactions included: bid rigging, overpricing, collusion, sale of policies, laws and regulations, rules evasion, grease payments, bureaucratic harassment or political favours or support.  
In the post-privatisation period, there is evidence of different types of corruption. These include overpricing such that consumers rather than investors provide the finance infusion; biased or weak regulation; political interference – the Lower House of Congress passed resolution in favour of amending the concession agreements in October 2000 to provide more favourable terms for the contract; using the media – Lopez’ media empire was key in a major propaganda campaign and the regulators were reluctant to hold the companies to account; a number of sweetheart deals with affiliate companies of Lopez and Ondeo. Had these expensive procurement agreements occurred in the public sector this would have represented plunder on a massive scale. A public official found guilty could have faced the death penalty. For the private sector there is no similar law in place; over-billings – the Supreme Court ordered MERALCO to reimburse its customers an estimated PhP11 billion 

The lessons are that private management, particularly in water is not necessarily better than the public. The main beneficiaries are powerful oligarchies. Corruption is not the preserve of the public sector. 
2.4.6 Questions and Answers/Discussion  

A representative of TI-Indonesia, made the point that water and electricity are different commodities and should be treated separately. In Indonesia, the state system of electricity provision was extremely inefficient. Water should be a public good. In Indonesia, less than 30% of households are connected. 
Hans Engelberts of the international trade union organisation, PSI, said that water is a basic human right, to which all citizens should have equal access. There are examples of good public sector provision. The free market should not be the only option – citizens should have a choice. In France, in the city of Grenoble, it was the citizens who campaigned to have their water re-municipalised.   

Hansjörg Elshorst, TI-Germany said that there has now been a shift in policy position on water privatisation. The ideology has corrected itself. There has been a shift from a focus on the free market to support for choice. Big players like Suez and Vivendi have dropped out. Only 5% have been privatised. The ideology hasn’t been successful. 
A participant made the point that the World Bank paints a rosy picture of privatisation. Another asked whether IFIs are learning the lessons?  The cases raise questions about the learning abilities of these institutions. 

In response, Hans Engelberts of PSI stated that people have to force them to learn – by taking to the streets. If they listen then they might learn. 

Annie Geron of the trade union organisation, PSI-Link in the Philippines, stated that trade unions and workers do not accept low pay as a reason for corruption. On the reforms, the principal problem is that they do not come from the people. They are being imposed as conditions by the IFIs.  
Juree Vichit-Vadakan, TI-Thailand, turning to the task of delivering recommendations, emphasised the need to look at alternatives – there is no need for state monopolies. The first recommendation is the need to empower and create capacity for entering into contracts. Very few people understand the complexities of western created laws. At the moment host countries are losing out in the process of the negotiations. 

The second recommendation is that bilateral or multilateral institutions, in the case of mega projects, should provide for civil society participation. Currently some processes provide for civil society consultation. However, participation is more than consultation. It should involve active participation in the decision-making process. 
A representative of TI-Indonesia agreed that monopolies are the problem. The solution is to involve consumers.  They should be on the Board. 
Hansjörg Elshorst, TI-Germany, offered support for those who are battling against ideology stating that ideology is no way to fight corruption. In terms of concrete recommendations, the first step should be for TI to start working in close coalition with more critical organisations like the ones represented in this room. 

Kamal Hassain, TI-Advisory Board, concluded by stating that he feels a sense of urgency as in fact TI is rather late in addressing these issues: “shutting the stable door after the horse has bolted”. The cases have illustrated that there are a large number of problems. A key issue is the need to have an understanding of what the problems are, before we are able to mobilise against it. Once something is signed up it is very difficult to change. There are international movements such as the World Social Forum. TI should move in alliance with others and find ways to pool our information. If we can pool our resources it is possible to do something. People may be consulted on decisions but unless there is greater capacity and understanding then we are still in the dark. We need to democratise. 
2.5 Workshop Highlights




“The mess of Dabhol is beyond redemption” (Abhay Mehta, India) 





“Such a bad long term contract should not be tolerated and become a burden to future generations” (Dr-Ing. Nengah Sudja, Indonesia) 





“In the case of water utilities, if you don’t have a strong regulatory environment, then forget about privatisation… But if you have a strong regulatory environment, why privatise at all?”  (Violeta Corral NGO Forum on ADB)





The lessons are that private management, particularly in water is not necessarily better than the public. The main beneficiaries are powerful oligarchies. Corruption is not the preserve of the public sector. ?”  (Violeta Corral NGO Forum on ADB)





Ideology is no way to fight corruption. (Hansjörg Elshorst, TI-Germany)





Water is a basic human right, to which all citizens should have equal access. There are examples of good public sector provision. The free market should not be the only option – citizens should have a choice. (Hans Engelberts, Public Services International)





“The cases have illustrated that there are a large number of problems. A key issue is the need to have an understanding of what the problems are, before we are able to mobilise against it. Once something is signed up it is very difficult to change.” (Kamal Hassain, TI-Advisory Board)





“There are international movements such as the World Social Forum. TI should move in alliance with others and find ways to pool our information.” (Kamal Hassain, TI-Advisory Board)








Coordinators: 


Mr Manzoor Hasan, TI-Bangladesh


Mr David Hall, Public Services International Research Unit (PSIRU), UK    


Chair: 


Mr Hans Engelberts, Public Services International (PSI), France  


Rapporteur:  


Ms Kirstine Drew, Public Services International Research Unit (PSIRU, UNICORN), UK   


Panelists: 


Mr Abhay Mehta, Independent Researcher, Author of Power Play, A Study of Enron in India, India 


Dr Nengah Sudja, Independent Consultant on Energy Project Development, Indonesia


Mrs Violeta Corral, NGO Forum on ADB, The Philippines








“Driving down a very bumpy road you unexpectedly hit a chicken and it is killed.  The farmer comes out and you apologize and offer to pay him for the chicken.  But he says the chicken might have lived for 5 or 6 years, could have laid an egg every day, half of which could have become other chickens which could have laid more eggs and so on.  So he wants a million dollars compensation.  


 


That's exactly what the arbitral tribunals did with those two Independent Power Producers.   They gave them 42 years of profits for projects for which they had invested, at best, about 10% of what they might have done had all been well, and which may not have had the reserves they claimed, and for which they are unlikely to have been able to get more financing.  So those projects may not have been very commercial, which may well be why they took the route of trying to get their money out without having to work the project at all.  So the Indonesian taxpayers are supposed to reward these corrupt Americans for their own bad conduct. It really infuriates us.  But what can we do about it?”
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