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United Against Corruption: TU Support for the OECD Anti-bribery Convention 

UNICORN is a global trade unions anti-corruption network, supported by TUAC (the Trade Union Advisory Committee to the OECD), the International Confederation of Free Trade Unions (ICFTU) and Public Services International (PSI). 

A key role of UNICORN is to support TUAC in monitoring the OECD Anti-bribery Convention, which requires OECD countries to enact legislation that criminalises the act of bribing foreign public officials. 

The OECD is responsible for monitoring the Convention. It is carrying out a series of country visits so as to assess the adequacy of measures put in place by member countries to support the Convention.    
The next country to be reviewed is the USA. Trade union representatives, along with business and civil society, have been invited to participate at a consultation meeting on the 13th March 2002. 
UNICORN is supporting the trade union contribution by compiling evidence that will help assess the extent to which multinational companies, and country governments, are complying with the Convention and its recommendations. 
First, we are aiming to identify cases of bribery and corruption involving USA Multinationals operating overseas. On the web site, you will find a list of USA parent companies and foreign subsidiaries that have been – or are alleged to have been – involved in corruption and bribery either at home or abroad.  We would be grateful if you could send any additional information relating to bribery or corruption, that you may have relating to these, or other, USA companies. 

In addition, we wish to collect information on measures put in place by governments on issues, ranging from accounting practices to public procurement and whistle blowing legislation, which affect the overall effectiveness of the anti-bribery legislation.  The information check-list (briefing 3) provides a complete list. If you are working in, or have information on, any one of these areas, then we would very much like to hear from you. 

Corruption undermines democracy and inhibits development. The OECD Convention represents the first legally binding international instrument that aims to curb the behaviour of corrupt MNCs operating overseas.  It is essential that trade unionists around the world give it their support. 
briefing note 1:  the oecd anti-bribery convention
What is the OECD Anti-bribery Convention? 

The Convention on Combating Bribery of Foreign Public Officials in International Business Transactions came into force in 1999.  Signatories, which include all 30 OECD members, as well as 5 non-members, accept both the binding commitments in the field of criminal law provided by the Convention, as well as the more general recommendations provided by the 1997 Revised Recommendations. 

The Convention’s overall aim is to prevent bribery in international business transactions by requiring OECD countries to criminalise the act of bribing foreign public officials. 

How is it monitored?   

The OECD Working Group on Bribery in International Business Transactions is responsible for monitoring member countries’ compliance with the Convention, a process which is divided into two stages:   

· Phase 1, which began in April 1999 and is now more or less complete, sought to review the adequacy of domestic legislation in view of the binding commitments of the Convention; 

· Phase 2, which is on-going, aims to assess the adequacy of national measures put in place to enforce the rules and laws of the Convention. 

Phase 2 is much broader in focus – and thereby more complex – than Phase 1 and includes an assessment of compliance with non-criminal aspects of the 1997 Revised Recommendations. 

Phase 2 monitoring comprises the following stages: 

1 Completion of questionnaire: OECD governments are required to complete a standard questionnaire, as well as to answer country-specific questions based on the findings of Phase 1;   

2 In-country reviews: a review panel undertakes country visits to hold meetings with government departments, as well as other key stake-holders – including trade unions;  

3 Preparation of a preliminary report; the review team prepares a preliminary report which contains a set of recommendations for action to be submitted to the government; 

4 Consultation on the report: the OECD Working Group on Bribery discusses the report; 

5 Adoption of a country report: the OECD Working Group on Bribery adopts the country report 

6 Transmission to the OECD Council: the OECD Working Group on Bribery submits the report to the OECD Council. 

what is the role for business, trade unions and civil society? 

An important element of the Phase 2 review is the involvement of business, trade unions and civil society. Their consultation is co-ordinated by BIAC, TUAC, the ICC and TI, who collectively represent a wide spectrum of view points. The output is a joint report of recommendations that is submitted to the OECD Working Group on Bribery and incorporated into the country report submitted to the Council.  
briefing note 2:  corruption matters: the fcpa, enron and lessons for the convention
corruption matters  
There is evidence from around the world that Multinational Companies (MNCs), operating in a range of sectors, engage in bribery and corruption not only as a result of solicitation - but also as a choice strategy.  Recent World Bank research
, carried out in the transitional states, has found that ‘bribery pays’ when used either to secure large-scale procurement contracts or to buy influence. The existence of these powerful economic incentives, makes bribery all the more difficult to address and underlines the need for rigorous enforcement of anti-bribery legislation.   

Trade union concerns with corruption, over and above the moral and ethical, include:  

· Impact on workers and whistleblowers: whistle-blowers provide a mechanism for increasing the chance of detecting bribery and thus potentially provide a powerful tool for deterring corruption. Trade unions are working to ensure that whistleblowers are properly protected both through national  legislation and at a company level, through the establishment of prescribed disclosure channels;   

· Integrity of public services: today’s privatisation and liberalisation policies are increasing the opportunities and incentives for bribery and corruption. Trade unions are working against corruption in order to preserve the integrity of the public sector and public sector workers; 

· Impact on development and the poor: bribery and corruption inhibit development as it is the poor who pay for the costs of bribes, either through higher prices, or lower quality services. Bribery also creates a democratic deficit as key decisions affecting citizens are made away from the public arena for reasons outside the public interest.  

the foreign corrupt practices act (FCPA) 

Both the motivation for, and underlying framework of, the OECD Convention came from the USA’s Foreign Corrupt Practices Act (FCPA), which, in 1977, made it a criminal offence for USA companies, as well as foreign companies subject to American law, to pay bribes to foreign government officials.  
The FCPA was adopted following an SEC investigation in which over 400 USA companies admitted making ‘questionable or illegal payments in excess of £300 million to foreign government officials, politicians and political parties” in an attempt to restore public confidence in the integrity of USA business
. 
Other OECD countries, however, did not have equivalent legislation. This raised concerns that the FCPA had created an un-level playing field, as companies falling outside the scope of the FCPA could secure commercial advantage, through the payment of bribes, in a way that those subject to the FCPA could not.  The aim of the OECD Convention therefore was, quite simply, to level the playing field. 

The FCPA consists of two basic parts: 

· Anti-bribery provisions: which forbid American companies, citizens and residents from making illicit payments to foreign officials to procure a commercial benefit; 
· Accounting provisions: which requires public companies – i.e. those whose securities are listed in the United States – to make and keep books and records that accurately reflect the transactions of the corporation and put in place strict accounting controls aimed at uncovering and deterring corruption. These were designed to operate in tandem with the anti-bribery provisions. 

Violation of either the FCPA’s anti-bribery or accounting provisions carries potential criminal and civil penalties. The FCPA is jointly enforced by the US Department of Justice and the Securities and Exchange Commission (SEC).
lessons from enron  

The FCPA represents 20 years experience of implementing and enforcing anti-bribery legislation. It also provided the basic legislative framework for the OECD Convention. As such, it potentially offers valuable lessons for the implementation of the OECD Convention. 
There is however no obvious means by which to assess the performance of the FCPA. To date a total of 29 separate cases have been prosecuted by the Department of Justice, and 12 injunctive actions brought by the SEC
 (which is responsible for enforcing the FCPA’s accounting provisions), involving a total of 34 companies and 34 countries (see TABLE 1).  To some extent the prosecution of these cases can be assumed to have sent a signal to companies that it is ‘no longer business as usual’. 
Overall, however, it is impossible to know the frequency or level of bribes that have been paid in spite of the FCPA. Indeed, disappointingly perhaps, research on the behaviour of OECD MNCs in the transitional states found that USA companies were no less likely to engage in payment of procurement kickbacks than MNCs of other OECD countries
. 

The collapse of Enron, which declared bankruptcy on the 2nd December 2001, highlighted the dangers of corporate ‘unaccountability’, turning the media and public spotlight on the interrelationships that exist between big business, government and the professions whose job it is to hold them to account. However, it also raised a number of specific issues that hold lessons both for the FCPA and the enforcement of anti-bribery legislation more generally.  These relate to: 
· accounting practices;  

· anti-bribery enforcement;

· whistle blowing;
· political connections and donations to political parties;

· corporate compliance programmes.
	FCPA Cases to Date


	Number of Cases
	29 separate bribery cases 

	Criminal cases filed by Dept of Justice 
	27

	Civil case filed by the Dept of Justice 
	4

	Cases filed by the SEC
	14

	Countries 
	

	No. of countries
	34

	Names 
	The Cook Islands, Mexico (O), Trinidad and Tobago, Nigeria, Republic of Niger, Iraq, Dominican Republic,  Jamaica, Canada (O), Federal Republic of Germany (O), Colombia, Israel, Egypt,  Argentina (S), Brazil (S), Saudi Arabia, Russia, Costa Rica, Haiti, Panama, Emirate of Qatar, Greece (O), The Republic of Gabon, Malaysia, Ivory Coast, Morocco, Uganda, Indonesia, Iran, Algeria, Nicaragua, Chile (S), Oman, Italy (O)

	OECD 
	5

	Non-member signatories 
	3

	Non-OECD 
	26

	Cases 
	

	Filed by Department of Justice 
	23 companies
54 individuals

	Criminal Prosecution
	1) Kenny Int'l Corp, 2) Crawford Enterprises, Inc. 3) Ruston Gas Turbines, Inc. 4) International Harvester Co.; 5) Applied Process Products Overseas; 6) Sam P. Wallace Co.; 7) W. S. Kirkpatrick; 8) Silicon Contractors Inc.; 9) Napco Int'l; Inc.; 10) Venturian Corp.; 11) Goodyear Int'l Corp. (tyres); 12) Young & Rubicam, Inc.(advertising) 13) Eagle Bus. Mfg. Co.(buses) 14) F.G. Mason Eng'g, Inc. ("MEI") (defence); 15) Harris Corp (telecoms); 16) Vitusa Corp.; 17) Lockheed Corp.(defence), 18) Saybolt North America Inc.; 19) Control Systems Specialist, Inc.; 20) International Material Solutions Corporation; 

	Civil Action 
	21) Dornier GmbH (defence); 22) American Totalisator Co; 23) Metcalf & Eddy;

	SEC Action
	12 companies

	
	1) Page Airways, Inc.; 2)  Katy Indus., Inc.; 3) International Systems & Controls Corp.; 4) Tesoro Petroleum Corp.; 5) Sam P Wallace; 6) Ashland Oil, Inc.; 7) Montedison, S.P.A.; 8) Triton Energy Corp.; 9) International Business Machines Corporation; 10) American Bank Note Holographics, Inc.; 11) KPMG Siddharta Siddharta & Harsono (accountancy); 12) Chiquita Brands International, Inc.

	Bribes Paid 
	

	Type 
	Cash

	
Amount  
	$16,000 to $9.9 million.

	recepients 
	Presidents, senior military officers, ambassadors to the U.S. and employees of government-owned companies.

	Sanctions 
	

	Corporate Fines
	$10,000 - $3,450,000.

Lockheed paid a record fine of $21.8 million.

	Community Service
	

	Imprisonment 
	3 executives have been imprisoned 


Accounting Provisions
One of the key impacts of Enron’s collapse has been to call into question the standard operating procedures of the accounting and auditing professions. 
Arthur Andersen is accused of allowing Enron to hide huge losses off the balance sheet, which forced Enron into bankruptcy
. The alleged failure of the auditors to expose - what is at best - malpractice and to provide accurate and transparent accounts, has sparked a crisis in the accountancy profession over:    

· the independence of auditors and the potential conflicts of interest: that may arise when i) auditors provide consultancy as well as auditing services and ii) where they provide auditing services for a client over a long period of time; 
· the adequacy of GAAP (generally accepted accounting practices): which is the accounting standard used in the USA that permits ‘aggressive accounting practices’ such as the off-the-balance sheets that Enron used to hide huge quantities of debt; 
· the role of the regulators and the adequacy of self-regulation. 

In terms of lessons for the FCPA, and the implementation of the OECD Convention more generally, the auditors’ alleged complicity in the collapse of Enron underlines the need to:  
· pay greater attention to the accounting provisions of anti-bribery legislation that aim to provide transparency in support of the detection of bribes:  Enron has never been prosecuted for contravening the FCPA’s accounting provisions, even though it seems unlikely that Enron maintained books and records that accurately reflect the company’s transactions as required by the FCPA. Nor is it likely that Enron’s financial structure, which allegedly hid $1 billion of debt, could have had the internal controls in place that were adequate for uncovering and deterring corruption (see BOX 1); 

· raise accounting standards: GAAP has long attracted critics who favour its rival system, the International Accounting Standard. In the light of the Enron debacle, countries should ensure that they have put in place measure to ensure compliance with Article 8 of the Convention, which obliges countries, inter alia, to “prohibit the establishment of off-the-books accounts…” and Section V of the Revised Recommendations, which sets out further recommendations on good practice (see BOX 1); 
· take steps to ensure the independence of auditors: in the Enron case the auditors far from holding the company to account, allegedly conspired in the manipulation of accounts that led to its collapse. Countries should examine options for ensuring independence such as; rotating approved lists of auditors, obligatory re-tendering and a move towards statutory rather than self-regulation. 
BOX 1

OECD Convention and 1997 Revised Recommendations
Convention: Article 8: Accounting

“in order to combat bribery of foreign public officials effectively, each party shall take such measures as may be necessary, within the framework of its laws and regulations regarding the maintenance of books and records, financial statements disclosures and accounting and auditing standards to prohibit the establishment of off-the-books- accounts, the making of off-the-books or inadequately identified transactions, the recording of non-existent expenditures, the entry of liabilities with incorrect identification of their object, as well as the use of false documents by companies subject to those laws and regulations, for the purpose of bribing foreign public officials or of hiding such bribery.”

Revised Recommendations: Section V: Accounting requirements, external audit and internal company controls
 

Countries that have signed the Convention are recommended to provide for:

· adequate accounting standards: including prohibiting companies from making off-the-book accounts and requiring companies to disclose full range of material liabilities and putting in place; 
· adequate provisions for independent external audit; including ensuring that there are adequate standards to ensure the independence of external auditors;
· adequate provisions for internal company controls: including the encouragement of monitoring bodies that are independent of management.  
enforcement of anti-bribery provisions  
A second key lesson arising from the collapse of Enron relates to the enforcement of the anti-bribery provisions of the FCPA.  

Enron’s activities in India, Croatia, Indonesia and Ghana have all been the subject of allegations of corruption, yet no case has been prosecuted against Enron for contravening the FCPA’s anti-bribery provisions. This is despite the fact that in India an investigation was carried out by the USA Government, following Enron’s disclosure that it spent c US$6 million ‘educating’ Indians about the controversial Dabhol Power Company. The investigation found that these were bona fide expenses and not sums paid to bribe officials in India to award the project to Enron. 

In the face of the evidence, it seems incredible that Enron got away with ‘so much for so long’ and points to the need for:   
· OECD governments to exercise greater political will in holding domestic MNCs to account: whilst arguably OECD governments seeking to promote exports face a conflict of interest in holding domestic companies to account for corrupt activities overseas, the risks of their not doing so are great.  Indeed the origins of the FCPA lay in concerns over public confidence regarding the integrity of USA business, as well as very real fears of a demonstration effect – bringing corrupt practices back home. OECD governments would do well to re-learn these lessons. They should increase the priority they give to monitoring and investigating the overseas activities of domestic MNCs at a time when the opportunities and economic incentives to engage in bribery and corruption are increasing. A healthier appetite for a higher level of scrutiny of Enron’s activities in India or Croatia on the part of the USA Government could have provided it with early warning – and avoided catastrophic consequences for investors, pension funds and workers in the USA – as well as for the citizens of Indian and Croatia.  

whistle blowing 
A third area of concern that has been highlighted by the collapse of Enron is whistle blowing.  The failure of Enron’s auditors to ‘blow the whistle’ on Enron’s executives underlines the need, not only for reform of the accountancy professions but, for there to be alternative mechanisms in place through which employees – and auditors –  can communicate concerns over malpractice, bribery or corruption without fear of reprisal. 

The Enron whistle blower, Sherron Watkins, in her evidence submitted at the investigation, highlighted that she did not approach her two managers with her concerns on the grounds that this would be "fruitless" and might cost her her job. This situation arose despite the fact that Enron had in place a company-wide ethics policy complete with confidential hot-lines (see BOX 2). 

The case provides a number of lessons in what is undoubtedly a difficult – but important – area: 
· the importance of including measures to support whistle blowing in anti-bribery legislation: whistle blowers provide a potentially powerful vehicle for increasing the detection of bribery and corruption and thereby serve to deter bribery and corruption.  The OECD Convention does not impose obligations on governments regarding whistle blowing, although its Revised Recommendations provide that countries should require auditors who discover bribes to report to management and as appropriate to corporate monitoring bodies. The scope of the Convention should be extended to cover whistle blowing more generally and require governments to put in place measures for protecting and encouraging whistle blowers. The UK’s Public Interest Disclosure Act provides a model; 
· the limitations of in-house whistle blowing systems; according to one Senator, Enron management created ‘almost a culture of corporate corruption’
 . In such a case it is hard to imagine how internal systems of whistle blowing based on reporting to management would succeed.  This underlines the need to pay greater attention to the prescription of whistle blowing mechanisms that are independent of company management, as well as disclosure routes that are external to the company; 
· the need for better research; there is a woeful lack of case study material on whistle blowing. Better research would help assess the effectiveness of different mechanisms. Given that the enactment of national anti-bribery legislation in all OECD countries will stimulate the private sector to draw up corporate compliance programmes, then this would seem to present an ideal opportunity to ensure that best practice is developed and integrated into these programmes. 
BOX 2
CORPORATE COMPLIANCE : PROMISES, PROMISES 

Enron On Ethics…

“Enron’s Code of Ethics is published in English, Spanish, and Portuguese and distributed with universal acknowledgement and agreement to comply by its employees. Among other areas of coverage, the Code of Ethics specifically reinforces Enron’s Principles of Human Rights and the Environmental, Health and Safety Principles; and states that business is to be conducted in compliance with all applicable local and national laws and regulations and with the highest professional and ethical standards”
Enron on the fcpa… 
“Throughout the year, Enron’s legal staff holds training sessions for all companies or groups that conduct business internationally including all upper management, accounting, legal, business developers, project managers, traders, new employees, and anyone who deals with government, officials. The objectives of the training include: educating employees about the basic FCPA law and applicable Enron policies and procedures; providing employees with basic information to identify FCPA issues and encourage consultation with legal when making FCPA decisions; establishing a single channel for employee inquiries, concerns, and issues for consistency in recording, reporting, and compliance; fostering consistency in providing advice and implementation of Enron policy and procedures; and, identifying joint ventures that need bribery/ethics policies and assist in development where appropriate. This year, Enron conducted over sixty anti-corruption training sessions around the world and developed an ethics policy addressing FCPA and India bribery law for Dabhol Power Company”.

Enron on Anti-Corruption and Bribery…
“Enron maintains and disseminates a clear anti-corruption policy prohibiting the payment, solicitation, and receipt of bribes in any form. We strictly adhere to the Foreign Corrupt Practices Act in our business dealings and operations worldwide. All employees are expected to comply with our policy; non-compliance can result in dismissal. Officers, employees and other company agents are encouraged to report possible violations either in writing or by calling a confidential hotline”.

Political connections/donations to political parties

Enron had a history – and a strategy – of using political connections and was clearly engaged in ‘buying access and influence’ both home and abroad. In February 2002, a file of letters between Bush and Lay was released into the public domain that showed that President Bush and Kenneth Lay’s relationship went far beyond the professional – they were good friends who exchanged birthday greetings and Christmas presents. According to the Centre for Public Integrity, an American watchdog group, Enron gave more money to Bush’s campaign than any other corporation. However, Enron also gave $520,000 to the Gore campaign. In the UK, Enron has donated funds to both the Labour Party and the Conservative Party and in February 2002, the Labour Party was embroiled in a ‘cash for access" scandal, accused of trading off restrictions on the construction of gas-fired power stations in exchange for party donations. Enron’s activities in Croatia provides an example of just how Enron was able to exploit its political connections at home in its activities overseas. In a transcript of secretly taped conversations, the late president Trudjman is heard stating his hopes of securing a trip to the White House, as a result of granting Enron a major power contract.   

The Enron investigation has caused the media, particularly in the West, to debate the connections between big business and governments and the extent to which donations to political parties are motivated by a quest to ‘buy’ influence - not just access. However the World Bank has gone one step further and given this type of corruption a name – ‘state capture’
. In the context of the transitional states the World Bank’s research has found that companies – including MNCS and including USA MNCs – are paying bribes (though, inter alia, the sale of Parliamentary votes, Presidential decrees, court decisions and contributions to political parties) in order to affect the formulation of policy. Whilst there is no equivalent data with which to compare, in the wake of the Enron affair, the interesting question is how – if at all – Enron-style influence in the White House is any different from the ‘state capture’ that is now challenging the fledgling democracies of the transitional states. 

The lessons for the enforcement of anti-bribery legislation are three-fold:   

· donations to political parties provide an important vehicle by which ‘big business’ ‘buys influence’ and should be included in the scope of measures put in place by governments to support the OECD Convention. Whilst there are very real difficulties in proving that the motivation driving a specific donation was the desire to secure a particular policy outcome, nonetheless, efforts should be made to address this loop-hole; 

· strong political connections between exporters and domestic governments increase the opportunities for MNCs to engage in bribery and corruption overseas:  In Croatia, Enron’s political connections were arguably key to their being awarded the power contract. Governments  should put in place mechanisms that seek both to increase transparency and limit these types of relationships; 
· strong political connections further undermine the political will of OECD governments to hold domestic MNCs to account for their activities overseas. The strength of the political will of OECD governments, who face a conflict of interest in seeking to curb the behaviour of domestic exporters, is already in dispute. The existence of strong political connections can only further weaken what little resolve there already is. 
corporate compliance programmes 

A key outcome of 20 years of the FCPA in the USA has been to stimulate the private sector to develop corporate internal compliance programmes. According to the US Department of Justice, in its reply to the OECD Working Group on Bribery (n.d.a), these “generally require due diligence” investigation of foreign consultants and agents, foreign joint ventures, and foreign sales efforts by an independent committee; training of management, sales staff and foreign consultants and agents; and compliance officers charged with conducting or supervising investigations of alleged wrong-doing.”

In principle, these corporate compliance programmes should serve to deter bribery and corruption by putting in place systems that increase the possibility of detection. However, in practice, it is plausible that corporate compliance programmes provide more of a distraction than a solution.

Enron’s annual report on corporate responsibility
 (2000) (see BOX 2) makes a host of statements committing it to, inter alia, the FCPA, human rights and environmental standards and outlining its ethics policy, complete with hot-lines for whistle blowers. The Cases presented at the end of this document, however, make a mockery of these commitments. Alongside allegations of bribery, corruption and nepotism (India, Ghana, Indonesia, Croatia), Enron has also been subject to accusations of human rights abuses in India and delivering contaminated water in Argentina.  

In terms of ensuring that corporate compliance programmes are effective in supporting anti-bribery legislation, there is a need for: 
· independent external assessment of compliance programmes and the creation of external corporate monitoring bodies;  

· better research on, and understanding of, the mechanics of corporate compliance programmes.  

get involved 
Enron is a striking example of just how wrong things can go when multinationals, pursuing private interest, are aided by political connections at home and abroad and let off the regulatory hook by the reluctance of domestic governments to hold them to account. 

Trade unions are working in a wide range of areas that are relevant to the implementation of the Convention such as:
· Monitoring privatisation: are there cases/allegations of corruption? 

· Whistle blowing: are there cases involving bribery and corruption. What are your views on best practice?

· Public procurement: are there cases/allegations of corruption/bribery. What sanctions are in place for dealing with corrupt firms? What are your views on best practice in this area? 

· Codes of conduct/corporate compliance programmes: what is your experience? Do you know of any research on best practice. What is your view on the need for external disclosure routes? 

The OECD Convention provides an important instrument in the campaign to achieve transparency and accountability. We very much hope that you will give it your support. 
the untold story - enron around the world   

Media coverage of the Enron collapse has focused on the failure of accounting professions and the financial to hold Enron to account, Enron’s influence pedalling and political connections and the impact of Enron’s collapse on workers, share-holders and the wider financial community. The untold story, however, is the cost of Enron’s activities to the rest of the world. 

The following cases illustrate that Enron has been ‘behaving badly’ on a number of counts - and over a number of years. Arguably, these cases provided early warning of what was to come. 

enron: an overview
Enron started in gas and oil production but increasingly moved towards trading-based activities, mainly in energy, but also diversifying into commodities.

TABLE 1: SUMMARY OF ENRON OPERATIONS
	Activity
	Main Regions

	Energy exploration
	China, India, Saudi Arabia

	Gas Transmission pipelines
	USA, Bolivia-Brazil, Colombia, Argentina, Mozambique

	Gas Distribution
	Puerto Rica, Brazil, Venezuela, South Korea

	Electricity Distribution
	Brazil, Venezuela, USA

	Electricity Generation
	Italy, Poland, Spain, Turkey, UK, Panama, Dominican Republic, Palestine, Brazil, China, Puerto Rico, Romania, India, Croatia, Mexico

The Philippines, Guam

	Renewables: Wind Turbine manufacturing 
	Spain, US, Germany

	Electricity and Commodity Trading, including retail supply
	USA, Europe, Argentina, Brazil

	Electricity Supply / Retail (Enron Direct)
	UK, USA, Canada, Spain, The Netherlands

	Water (Azurix.)
	UK, Argentina, Mexico


CASE 1: INDIA 
Enron is responsible for the biggest – and most controversial - foreign investment project in India. The Dabhol Power Company (65% owned by Enron) constructed a power plant at the port of Dabhol about 200 km south of Bombay. The $3.5bn project was signed in 1993 and Phase I (740MW) came into operation in 1999. Phase II (1,444 MW) was due to be commissioned in 2001. 

There were a number of concerns about the scheme: the high cost of power which was to be purchased by the state; allegations of corruption in the setting up of the project; the procedures regarding granting official clearance for the project; lack of consultation of affected people; the allocation and distribution of compensation for those displaced; environmental destruction; the generosity of the contract to Enron; and the heavy measures used by police to put down protests against the project.   

In particular, Enron disclosed that it spent about US$6 million on "educating" Indians about the project. Following public outcry this prompted an investigation by the USA Government which found that these were bona fide expenses and not sums paid to bribe officials in India to award the project to Enron

Opposition to the arrangement with Enron was so strong that the deal was nearly scrapped in 1995.  The Shiv Sena-BJP nationalists who came to power in March 1995 had promised to abolish the deal when in opposition but found that they were unable to do so as it meant paying large sums of money to Enron. The contract then was renegotiated and a fresh deal was signed in December 1995.

Indian writer, Arundhati Roy commented on the renegotiated contract: “In August 1996, the government of Maharashtra signed a fresh contract with Enron on terms that would astound the most hardboiled cynic. The impugned contract had involved annual payments to Enron of US $430 million for phase I of the project, with phase II being optional. The ‘re-negotiated’ Power Purchase Agreement makes phase II of the project mandatory and legally binds the Maharashtra State Electricity Board (MSEB) to pay Enron a sum of US $30 billion! It constitutes the largest contract ever signed in the history of India. In effect, for an increase in installed capacity of 18 per cent, the MSEB has to set aside 70 per cent of its revenue to be able to pay Enron. There is, of course, no record of what mathematical formula was used to compute the ‘re-negotiated’ bribe. Nor any trace of how much trickled up or down or sideways and to whom.”

The terms of the Power Purchase Agreement proved crippling for the MSEB.By 2001, Maharashtra’s tariff payments had more than doubled since 1993.  Electricity from Dabhol cost more than three times as much as other power in the system, according to state officials. Furthermore, the state's electricity regulatory commission requires the electricity board to buy the cheapest power first, leaving Dabhol at the end of the line. 

MSEB defaulted on payments worth 2.6 billion rupees (US$61m) for October and November 2001 and Enron called in their sovereign guarantee with the government of India. The government has promised to honour payments if the MSEB defaults but said that the money would come out of the budgetary allocation to Maharashtra.
 

Relations between Enron and the MSEB have continued to deteriorate. MSEB stopped taking power from the plant at the end of May which means that in effect the plant stops production.

Although the Dabhol plant would effectively be idle, the company said it would continue to bill MSEB a fixed monthly capacity charge of Rs950m ($21m).  MSEB says it will not "entertain such an invoice". 

CASE 2: NIGERIA 
Enron set up a power plant in Nigeria in circumstances which echo the Dabhol project in India (see above). The controversial Enron IPP eventually began producing power in May 2001. The power purchase agreement had originally been signed in December 1999.  The agreement was then stalled for eight months largely because the World Bank had a number of concerns about the project, saying that the terms were too favourable to Enron. 

Among specific doubts was a clause stipulating that, in the event that the contracts were to be terminated by any party other than Enron, the federal government would be obliged to settle Enron's entire financial commitment. The Bank also said the contract had not been put out to competitive tendering, gave "generous" payment terms and included no penalty clause for poor performance from the company.
 

The project stalled for some months. The extent to which the terms were renegotiated is unclear but the tariff level was a major stumbling block in negotiations until July 2000 when the Lagos state government agreed to step in with a subsidy. The subsidy amounted to N120m a month - a little over $1m.

Subsequently, the project has still failed to run smoothly. The start date for Phase I was continually delayed and then, in March 2001, the Federal Government said that Enron lacked the financial and technical capability to handle the project and that the contract negotiations were not only shrouded in secrecy but also 'skewed against Nigeria's interests'.
 In February 2001, a majority shareholding in the project was sold to US firm AES.

In June 2001, the Nigerian President, Olusegun Obasanjo spoke up against the poor performance and bad faith of Enron in their power supply project. Originally scheduled for completion at the end of December 2000, the Nigerian Federal Ministry of Power and Steel blamed the delays on Enron's lack of financial and technical ability to meet the deadline, accusing the company of 'insincerity' in meeting contractual obligations. 

CASE 3: CROATIA  
In August 2000, an agreement was reached between Enron and HEP, the Croatian power board to sign a new package deal for the purchase of power from an Enron power plant. The previous government had signed an agreement with Enron. Subsequently published transcripts of secretly taped conversations revealed that the old Croatian government had been eager to curry favour with the US. In the conversations, the late president Tudjman says that by granting the contract to Enron he hoped he would get a trip to the White House. He also thought that it would persuade the US to push for Croatia's membership of the World Trade Organisation and to ask The Hague war crimes tribunal to take pressure off Croatia. Enron executives carefully give non-committal answers to his questions in the transcript. 
Under the old agreement Enron was to build a power plant at Jertovec and sell electric power to HEP at a fixed price for 20 years. This has been replaced by a package of five new contracts.  Once the new contracts are formalised, Enron will be allowed - should it so decide - to build, own and operate a power plant at Jertovec and sell electricity at the market.

In September 2000, it was reported that consumers could expect to pay a 25.6% higher price for electricity following the agreement with Enron.  The new government considers the original terms to be highly disadvantageous for Croatia but is keen to not deter other potential investors. "Although it's two times more than the usual market price, which is 2 cents per kilowatt-hour, this is the best we could get from Enron," said HEP President Zeljko Covic at the time. 
  The details of the agreement have not been made public.

CASE 4: INDONESIA  
Enron was one of several companies which signed up to construct independent power plants in Indonesia during the early 1990s. In 1997, their East Java Power project was one of several to be suspended following the collapse of the Indonesian currency, the Rupiah. The contracts would have led to massive overcapacity in the sector and power purchase rates were set at a level based on an exchange rate that was nearly 4 times the value of the currency in 2001.

This and other similar IPPs have worsened the economic position of Indonesians, through draining the resources of the power sector and demanding higher prices: "The sweet deals were made amid the climate of corruption and nepotism, says Iskander Mandji, a former MP and critic of Suharto's power generation policy. The state-owned utility, the PLN, was driven to near bankruptcy, in part by deals with independent power producers largely owned by Suharto's family and friends in co-operation with foreign electricity giants, he told Reuters. He said that under the deals the IPPs were guaranteed that the PLN would buy enough of their electricity for them to operate at up to 80% capacity for up to 30 years. The PLN had to switch off some of its own capacity to meet the guarantee...".  Enron has however continued to insist that the Indonesian people will have to honour the guarantees that Enron negotiated with the overthrown dictator. 

In March 2001, Enron managed to secure compensation for the cancellation of the project from the World Bank Multilateral Investment Guarantee Agency (MIGA) of $15m. MIGA officials made it clear that the government was correct to cancel the contracts given the subsequent economic downturn but, because of international law, Enron had to be compensated and MIGA has to claim reimbursement of the compensation from the government of Indonesia.

CASE 5: WATER – AZURIX 
Azurix was set up to pursue Enron’s efforts in international water privatisation after the company bought Wessex Water in the UK in 1998. Azurix was launched in 1999 with a view to becoming a key player in the international water market. Rebecca Mark, who had been responsible for Enron’s Dabhol initiative, was made CEO.

Wessex Water was sold to Enron in 1998 and the deal was heavily criticised for what became known as “fat cattery”. Huge payments were made to directors. Nick Hood was chairman of Wessex Water took £1.2m when it was sold to Enron and was expected to make more following the flotation of Azurix.  Colin Skellett was chief executive of Wessex Water when it was acquired by Enron in 1999 for £1.5bn. He gained £1m on the privatisation and was given 600,000 share options when it was floated as Azurix.

Such payments were financed in part by price increases: for the year up to March 31, 1999, the company’s profits increased by six per cent to £147.5 million. The average household water bill in the Wessex area in 1998 was £271 - a rise of 100 or 58 per cent since privatisation.
  In 1999, the company also announced a 32 percent hike in prices over the following five years. 

The Azurix subsidiary (which was dominated by Wessex) was intended to establish Enron as an international player in water supply. However, its international activities were not hugely successful. 

The company’s one major international project - a 30 year concession for the water and wastewater systems in two regions of the Province of Buenos Aires - has been plagued by problems.  

There have been a large number of complaints of poor water quality. In May 2000, locals were provided with bottled water after water was contaminated in one part of the province. At the start of 2000, Azurix Buenos Aires agreed with the provincial regulatory agency not to bill residential customers for water services for a 50-day period during which the taste and odour of supplied water were allegedly unsatisfactory, losing Azurix $5.4m in revenues. While Azurix claimed that this was not the company's fault, on 16 January 2001, the province said that it would review the water distribution contract following complaints that its services were not adequate.

In November 2000, the company was fined $250,000 for breach of contract by Buenos Aires province water regulatory agency ORAB. ORAB said that the company left users in one district of the province without water service for five days, due to negligence on the part of Azurix when it was conducting works in the zone.
  In January 2001, it was reported that Buenos Aires provincial governor Carlos Ruckauf was to ask province's legislators to consider cancelling the contract Azurix BA but in July 2001, Azurix sent a letter to the provincial government claiming that the concession was not economically feasible. In September 2001 the two sides met to lay out the conditions for the company’s withdrawal.  
In Ghana in April 2000, Azurix was awarded a build own operate and transfer (BOOT) project situated in the north of Accra. The World Bank initially put up a $100 million loan but later cancelled the project. In a letter to Ghana’s vice president John Atta-Mills, and published in the Ghana Tribune, the Bank's director in Accra, Peter Harrold, said the selection process that led to the contract being awarded to Azurix had not been made in transparent manner. Ghana has been called upon to pay $800,000 for the costs of preparing the defunct project. In turn, Britain's Department for International Development cancelled a $30m rural water project. Azurix, denies press allegations that the company paid a $5m bribe to senior officials to secure the contract

briefing note 3: information needs and check-list  
UNICORN is a global trade unions anti-corruption network, supported by TUAC (the Trade Union Advisory Committee to the OECD), the International Confederation of Free Trade Unions (ICFTU) and Public Services International (PSI). 

Its mission is to mobilise trade unionists across the world to share information and coordinate action in order to combat international corruption. UNICORN is creating a trade union-based information system and network to support and encourage local, national and international action against corruption. It is also actively building links and collaborating with other national and international NGOs, which share common goals.  

share your information, experiences, views 

A key role of UNICORN is to support TUAC in the implementation of the OECD Anti-bribery Convention. UNICORN is monitoring the activities of MNCS and encouraging trade unionists around the world to share their experiences and information. 

The following pages provide a check-list of the issues that are relevant to the OECD Convention. You may be working on, or have an interest in, just one or two of these areas. Use the subject index below to link to the relevant part of the guide to find out how your area of work, or interest, links to the Convention - and then send us your information! 

	issues relevant to the oecd convention 

Click Below – and share your experience

	bribery cases
	accounting and auditing standards

	Enforcement
	tax deductibiltiy of bribes

	Public Awareness
	money laundering 

	Codes of conduct
	public procurement

	Whistleblower protection
	international cooperation 

	nature of international bribery
	export credit guarantees

	responsibility of legal persons
	Party political funding

	coverage of foreign subsidiaries
	


we can help you! 

Don’t forget that the main aim of UNICORN is to support trade unions in their anti-corruption activities. We can provide:

· Information on mechanisms for holding multinational companies to account; 
· Information on privatisation cases; 

· Profiles of multinational companies operating in the utilities sectors. 
information check-list: issues relevant to the oecd convention 

	discussion issue
	objective
	context and key concerns

	CASES
	Do you know of any cases or allegations of bribery involving any USA multinational companies? 
	· Company name/subsidiary

· Dates

· Overall description

· Who was legal action taken against i) the parent company ii) representatives of the parent company iii) the foreign subsidiary iv) representatives of the foreign subsidiary? 

· Under which statute did the authorities investigate or prosecute the acts?

· Public departments involved

· Prosecuting authority

· Were whistleblowers involved?

· What is the status? 

· What is the outcome if any? 

· What sanctions have been applied?

	Enforcement

(Q2 and 9.6 of the Phase 2 OECD Questionnaire to governments)
	To assess the adequacy of enforcement measures and the availability of recourse for companies that have lost business because of foreign bribery by competitors. 
	A key aim of the Phase 2 review is to examine the adequacy of the measures that have been put in place to enforce the Convention.  Key concerns relate to: 

· the independence of those bodies in charge of combating bribery of foreign public officials;

· the level and adequacy of the resources that are available to implement the Convention;

· current procedures for dealing with allegations of bribery involving either domestic or foreign public officials;

· adequacy and scope of measures providing information and support to companies;

· the role of victims of bribery in prosecution proceedings, their impact and recourse.   

	Public Awareness

(Q3.1 and 3.3 of the Phase 2 OECD Questionnaire to governments)
	To assess the adequacy of steps to make the prohibitions of the Convention and the implementing law known to a broad audience in order to encourage compliance. 
	Increasing public awareness of the Convention is vital to ensuring compliance and the following issues are relevant:

· What has your government done to promote the OECD Convention? 

· What level of financial and human resources has been committed by your government to promoting awareness? 

· How adequate are these measures?

· Has your government engaged with business, labour and civil society in its promotion efforts? In what way? 

· How adequate are these measures?

· Have other players (e.g. business, trade unions) dedicated resources to implementing the Convention? 

· In your view what additional measures could be taken? 

· Please identify any organisations that you consider would be appropriate for promoting public awareness, stating your reasons.   

	Corporate Codes of Conduct (Anti-Bribery Compliance Programs)

(Q 3.2 and 16.4 of the Phase 2 OECD Questionnaire to governments)

	To understand how widely companies in international business have adopted codes of conduct prohibiting foreign bribery, and the steps that are being taken by companies and others to achieve compliance?
	Codes of Conduct

· What codes of conduct are used by business in your country?

· Do they include provisions on bribery of public officials? Please specify. 

· Are you aware of public or private initiatives to develop such codes? Please specify.

· How well known are the OECD Multinational Guidelines and their provisions on bribery by business in your country? 

· What measures are being undertaken to promote the guidelines and what is your view on the adequacy of these measures?

· Are you aware of any cases being brought before the National Contact Point for the OECD Multinational Guidelines? Please specify. Have any of these involved bribery? 

· How well known are the OECD Principles on Corporate Governance and their provisions in relation to bribery?  

· Are you aware of any systems of independent (or external) audit for checking compliance with codes that are in place? How adequate are such systems? 

· Are you aware of research on the effectiveness of such codes of conduct? 

	Whistleblower Protection

(Q 2.4 of the Phase 2 OECD Questionnaire to governments) 
	To assess the adequacy of arrangements made by government, by the private sector and others to protect whistleblowers and to protect against abuses? 
	Countries do not have obligations regarding whistle-blowing under the OECD Convention. However, consideration of provisions for protecting whistle-blowers is relevant to an assessment of the adequacy of the overall capacity of a government to implement the Convention. 

· What legislation is in place to safeguard and encourage whistleblowers?

· What is the scope of the legislation (public and private employees)?

· What range of disclosures is protected? 

· Does the legislation prescribe the disclosure channels (internal, public authority, media)? 

· Identify key strengths and weaknesses of the legislation?

· What government agencies have been set up to promote the protection of whistleblowers? 

· What has been their performance? 

· What other measures have been put in place either by government or by business to encourage and protect whistle-blowers: witness protection programmes, hotlines, other business initiatives?

· What is the adequacy of these measures? 

· Are you aware of models, good practice?  

· Are you aware of cases on whistle-blowing and bribery that serve to illustrate either strengths or weaknesses of current whistle-blowing legislation/procedures?  

· To what extent do the measures in place protect companies against abuses? 

	nature of international bribery
(Q2.6 of the Phase 2 OECD Questionnaire to governments)
	To understand the nature of international bribery and the extent to which companies are being solicited for bribes by foreign public officials or are pursuing bribes for private gain.  
	The wording of the Convention makes no distinction between the acts of ‘bribery’ and ‘extortion’. However, in terms of assessing a country’s capacity to deter bribery, it is useful to assess the measures put in place to support companies who are being solicited for bribes. It is also useful to try to understand the extent to which companies may be actively pursuing bribes, either to win contracts or influence government decision-making.  

· To what extent are domestic companies being solicited for bribes by foreign public officials? Specify countries, sectors, frequency, trends;  

· What and how adequate is the assistance provided by your government to help companies deal with the solicitation of bribes? 

· Are there examples of good practice to support companies in dealing with solicitation (in the private sector, by other governments)? 

· Are you aware of cooperation with other OECD governments and what is your assessment of these co-operation initiatives?

· Is there any evidence that domestic companies are aggressively pursuing bribes in order to win contracts or influence policy, rather than being victims of extortion? For example, is there evidence that some domestic companies are engaging in bribery overseas to a greater degree than others (sectors and countries)?     

	Responsibility of Legal Persons

(Q 5 and 6 of the Phase 2 OECD Questionnaire to governments) 
	To assess the adequacy of coverage of corporations and of sanctions applicable to corporations. 
	· Can companies (legal persons) be charged with criminal responsibility? 

· Does the state have the same powers for investigating an offence in relation to a company (legal person) as a natural person? 

· Are there cases where companies (legal persons) have been found liable for bribery of either domestic or foreign public officials?  

· What sanctions were applied and on what grounds?

· Are there cases where natural persons have been found liable for bribery of either domestic or foreign public officials? 

· What sanctions were applied and on what grounds?

· In both cases are there procedures for out-of-court settlements (e.g. plea-bargaining)?   

	Coverage of Foreign Subsidiaries

(Q8) 
	To understand the potential mechanisms for holding foreign subsidiaries to account. 
	Foreign subsidiaries are not covered by the Convention (although Article 1 prohibits all forms of complicity). However, holding foreign subsidiaries to account is crucial as they are the most common vehicle for the payment of bribes. 

· Are there cases involving a foreign subsidiary of a domestic company bribing a foreign public official? 

· Who was legal action taken against i) the parent company ii) representatives of the parent company iii) the foreign subsidiary iv) representatives of the foreign subsidiary? 

· Under which statute did the authorities investigate or prosecute the acts?

· Have your authorities investigated any cases involving the bribery of a domestic public official by a foreign subsidiary? 

· What level of cooperation did you have from the State where the company’s HQ is located? 

· Do corporate codes of conduct (anti-bribery compliance programmes) used in your country typically cover foreign subsidiaries? 



	Accounting and Auditing Standards

(Q 16 and 16.4) 
	To assess the adequacy of internal control programmes. 
	Article 8 of the OECD Convention states that “each Party shall take such measures as may be necessary within the framework of its laws and regulations regarding the maintenance of books and records, financial statement disclosures, and accounting and auditing standards to prohibit the establishment of the off-the-books accounts, the making of off-the-books or inadequately identified transactions, the recording of non-existent expenditures, the entry of liabilities with incorrect identification of their object, as well as the use of false documents by companies subject to those laws and regulations for the purpose of bribing foreign public officials or of hiding such bribery.”
It also requires parties to provide effective and dissuasive civil, administrative or criminal penalties. 

Section V of the 1997 Revised Recommendations - which accompany the Convention and have been accepted by signatories – prescribes the following:  

· Adequate accounting requirements: member countries should -  prohibit companies from making off-the-book transactions or keeping off-the-book accounts; require companies to disclose full range of material contingent liabilities; provide adequate sanctions for accounting omissions, falsifications and fraud (these are reflected in the provisions of Article 8 of the Convention);

· Adequate provisions for independent external audit: countries should consider whether requirements to submit to external audit are  adequate; countries and professional organisations should maintain adequate standards to ensure the independence of external auditors; countries should require the auditor who discovers indications of a possible illegal bribe to report this discovery to management and as appropriate to corporate monitoring bodies; countries should; countries should consider requiring the auditor to report indications of a possible illegal act of bribery to competent authorities;       

· Internal company controls: countries should encourage the development and adoption of adequate internal company controls such as standards of conduct; countries should encourage company management to make statements in their annual report about their internal control mechanisms, including those which contribute to preventing bribery; countries should encourage the creation of monitoring bodies that are independent of management; countries should encourage companies to provide channels for communication by and protection for whistle-blowers. 
In view of these recommendations, key concerns for the non-governmental consultation meeting relate to: 

· Are there any cases of auditors reporting the payment of bribes?  

· What steps have been taken to encourage auditors to report possible illegal bribes both within the company and to outside competent authorities? How adequate are these measures? Do good practice models exist elsewhere?   

· What provisions exist to protect whistleblowers within the auditing and accountancy professions? How adequate are these provisions?  Are there good practice models that exist elsewhere? 

· What steps have been taken to encourage the adoption of other internal company controls (see above)? 

	Tax Deductibility of Bribes 

(Q17.4 of the Phase 2 OECD Questionnaire to governments)


	To understand the effectiveness of measurers undertaken to prohibit tax deductibility of foreign bribes.
	The Revised Recommendation of 1997 – which accompany the Convention and have been accepted by signatories – urges implementation of the 1996 Recommendation on Tax Deductibility: “that those member countries which do not disallow the deductibility of bribes to foreign public officials re-examine such treatment with the intention of denying this deductibility…” The Commentaries on the Convention (8 and 9) provide for two exceptions: 

· payment to a foreign public official is not considered an offence if the advantage is permitted by written law or regulation of the foreign public official’s country; 

· small facilitation payments made to induce public officials to perform functions such as the issue of licenses.   

· What measures have been put in place by your government to prohibit tax deductibility of bribes? 

· Do these include or exempt payments permitted by written law of the foreign public official’s country or small facilitation payments?

· What is the definition of a ‘small facilitation payment’? How is this distinguished from the payment of a bribe?  

· Overall what is the adequacy of these measures? 

· Are there models of good practice that exist elsewhere? 

· How could these measures be strengthened?

· What procedures exist for ensuring that bribes paid to public officials are not inadvertently permitted a deduction? (categories of expenditure, training/guidance provided to tax examiners, standard of proof) 

· What arrangements are in place for tax authorities to share information on possible bribery transactions with other relevant authorities? 

	Money Laundering

(Q 11 of the Phase 2 OECD Questionnaire to governments)
	To understand both the effectiveness of anti-money laundering regulations with respect to bribery of foreign officials and the extent to which banks and others have adopted internal anti-money laundering programmes.  
	Article 7 of the OECD Convention requires that the laundering of the bribe paid to foreign public officials be subject to money laundering legislation. In this context key concerns relate to understanding:

· How money laundering legislation has been applied where the predicate offence was the bribery of a foreign public official?

· Differences in the application of the money laundering offence depending on whether the predicate offence takes place abroad or at home? 

· The application of sanctions for money laundering to employees or offices of financial institutions involved in laundering the illegal gains from bribery of foreign public officials?
· The role of financial institutions in providing information to other competent authorities about suspicious transactions involving the gains from bribing foreign public officials?
· The extent and adequacy of the adoption of internal anti-money laundering programmes by banks and other financial institutions?

	Public Procurement 

(Q 18.2 of the Phase 2 OECD Questionnaire to governments)
	To understand the adequacy of anti-bribery provisions in public procurement
	The Revised Recommendation of 1997 – which accompany the Convention and have been accepted by signatories – makes the following recommendations in relation to public procurement: “i) Member countries should support the efforts in the World Trade Organisation to pursue an agreement on transparency in government procurement”; ii) member countries’ laws and regulations should permit authorities to suspend from competition for public contracts, enterprises determined to have bribed foreign public officials in contravention of that Member’s national laws and to the extent a Member applies procurement sanctions to enterprises that are determined to have bribed a domestic public officials, such sanctions should be applied equally in case of bribery of foreign public officials.   iii) …member countries should require anti-corruption provisions in bilateral aid-funded procurement, promote the proper implementation of anti-corruption provisions in international development institutions, and work closely with development partners to combat corruption in all development co-operation efforts.”

In this context key concerns relate to: 

· cases involving domestic MNCs and bribery of foreign public officials (EU, other OECD and non-OECD countries) in the context of public procurement; 

· cases where tendering authorities in your country have excluded either domestic or foreign companies for bribing either domestic or foreign officials; 

· cases where domestic MNCs have been excluded from tendering by public authorities for bribery in other countries;  

· what mechanisms are in place for communicating information on cases of bribery in public procurement both between tendering authorities and between tendering authorities and other competent authorities – within your country – and between other countries?

· does your country use any tools for excluding corrupt companies from tendering for public procurement contracts (e.g. white lists, black lists or certificates)? 

· what anti-bribery provisions have been put in place in the context of bilateral aid-funded procurement?

· what sanctions have been put in place? Do they include provisions for exclusion? 

· To what extent do the provisions and sanctions provided for in bilateral aid funded procurement lag behind, mirror, or go beyond those that apply at home or in the EU? 



	International Cooperation
(Q19 of the Phase 2 OECD Questionnaire to governments)


	To establish the level of cooperation with other OECD and non-OECD countries. 


	Are you aware of bribery cases which have involved cooperation with other countries in relation to companies that: 

(a) have been solicited for bribes by foreign officials;

(b) are competing against companies willing to pay bribes;

(c) are willing to pay bribes?

Can you give examples of international co-operation involving NGOs, trade associations, trade unions and other groups.

	Export Credit Guarantees (Question 15) 
	To understand the relationship between export credit guarantees and anti-bribery compliance programmes.
	The Revised Recommendations 1997 – which accompany the Convention and have been accepted by signatories – recommend that each member country examines and takes steps to put in place measures to ensure that public subsidies, licenses, government procurement contracts or other public advantages could be denied as a sanction for bribery in appropriate cases (and in accordance with provisions for public procurement and aid procurement).  This includes the provision of export credit guarantees.

Cases 

Are there bribery cases involving projects that have been supported by your government’s export credit agencies. 

· what action was undertaken? 

· what sanctions were imposed (exclusion, confiscation of proceeds of bribery)? 

anti-bribery procedures  

· Are the export credit agencies’ procedures non-discretionary and legally binding? 
· Are exporters who apply for official export credits or guarantees required to declare in writing that no illegal payments relating to the contract have been or will be made?
· Is there a provision that if illegal payments related to contracts covered by ECAs are documented, the credits should be cancelled and guarantees should be declared void and that the proceeds of bribery should be seized and confiscated?
· Are exporters required to declare that they will respect the laws and regulations of the country they are working in? 
· Does your export credit agency fund commissions as part of the contracts it covers? If so, is there any requirement for disclosure? 

· What procedures are in place for investigating allegations of illegal payments related to contracts covered by ECAs.  Are credits and guarantees suspended during the period of investigation? 

· Has the export credit agency cooperated with authorities in investigations concerning allegations of illegal payments (e.g. if the ECA of your country is involved in the current corruption case in Lesotho)?  

· What are the sanctions for those companies found guilty of bribery (exclusion for a period of time, seizing of proceeds of bribery)?

· What systems are in place for sharing information on companies that have engaged in bribery between authorities: intra-state; inter-state; between other international institutions?

· Does the ECA operate a black-list or equivalent mechanism for excluding companies? 

· Does the ECA’s procedures include reference to other black-lists, such as the World Bank’s? 

transparency

· Does the ECA publish details of its procedures (SOPS, criteria for project screening, selection); 

· Does the ECA inform applicants that key project documents are required to be open to public scrutiny?  

· Does the ECA consult with civil society? If so, in what form, on what basis and how often?


information check-list : issues outside the oecd convention but relevant to international bribery 

	discussion issue
	objective
	context and key concerns

	party political funding 
	 
	Rules

· what are the permitted sources of funding for party funding? 

· does your government require the disclosure of the donor, recipient and the amount (above a nominal value) for contribution to political parties and to candidates for public office? Please specify the thresh-hold; 
· Are the rules governing domestic donations different to those governing donations from foreign owned subsidiaries?
Practice
· Have there been any corruption allegations involving USA MNCs and their political connections in the USA?  

· Do you have concerns over the links between USA politicians and USA MNCS? 

·  Do you have concerns over the links between any USA MNCS and foreign political parties? 


briefing note 4: contact points 

Please send any information to UNICORN:  

	corruption@psiru.org  OR 
	k.m.drew@gre.ac.uk 


If you have any questions, or wish to discuss any of the issues, then don’t hesitate to contact either: 

unicorn: a global trade unions anti-corruption project  

	Contact (s)
	Kirstine Drew

	
	David Hall 

	telephone
	44 (0) 20 8331 7781/9933 

	email 
	k.m.drew@gre.ac.uk; corruption@psiru.org

	web address:

	 http://www.psiru.org/corruption


OR
tuac: trade union advisory committee 

	contact(s)   
	Roy Jones (Paris)

	telephone
	+ 31 1 55 37 37 37/35

	email 
	jones@tuac.org

	web address:

	 http://www.tuac.org/about/about.htm
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