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United Against Corruption: Supporting the OECD Anti-bribery Convention 

The OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions requires signatory countries to enact legislation that criminalises the act of bribing foreign public officials.  It is the first legally binding international instrument aimed at curbing the corrupt behaviour of Multinational Companies (MNCs) operating overseas. 

The OECD Working Group on Bribery in International Business Transactions is responsible for monitoring governments’ implementation of the Convention. This involves a team of experts visiting each country and meeting with government officials, as well as representatives of business, trade unions and civil society, to assess the adequacy of the measures put in place to implement the Convention.    
The next country to be reviewed by the OECD is Bulgaria during the period 26th-29th Nov. 2002.
Trade Union and Civil Society Support
Trade unions and civil society have an important role as an invaluable source of independent information. They can support the process in the following ways: 
· firstly, by identifying any cases of bribery and corruption involving Bulgarian Multinational Companies (MNCs) operating overseas;  

· secondly, by presenting evidence that demonstrates the strengths and weaknesses of the measures put in place by national governments to support the Convention: e.g. accounting practices, codes of conduct, public procurement and whistle blowing – a  full list of relevant issues is presented in Briefing 3 of this information pack. 
Representatives of Bulgarian trade unions, civil society and the private sector will be invited to attend a consultation meeting with the OECD team of experts during the country visit.

However, representatives of trade unions and civil society in developing, transitional – and indeed other OECD countries – can also get involved by sending information either to: 
· the OECD Working Group on Bribery in International Business Transactions. 

· partners in Bulgaria; or

· the UNICORN project; 
 See Briefing Notes 2 and 3 for more information on how to get involved and key contact points.   
briefing note 1:  the oecd anti-bribery convention
What is the OECD Anti-bribery Convention? 

The Convention on Combating Bribery of Foreign Public Officials in International Business Transactions came into force in 1999.  Signatories, which include all 30 OECD members, as well as 5 non-members, accept both the binding commitments in the field of criminal law provided by the Convention, as well as the more general recommendations provided by the 1997 Revised Recommendations. 

The Convention’s overall aim is to prevent bribery in international business transactions by requiring OECD countries to criminalise the act of bribing foreign public officials. 

How is it monitored?   

The OECD Working Group on Bribery in International Business Transactions is responsible for monitoring member countries’ compliance with the Convention, a process which is divided into two stages:   

· Phase 1, which began in April 1999 and is now more or less complete, sought to review the adequacy of domestic legislation in view of the binding commitments of the Convention; 

· Phase 2, which is on-going, aims to assess the adequacy of national measures put in place to enforce the rules and laws of the Convention. 

Phase 2 is much broader in focus – and thereby more complex – than Phase 1 and includes an assessment of compliance with non-criminal aspects of the 1997 Revised Recommendations. 

Phase 2 monitoring comprises the following stages: 

1 Completion of questionnaire: OECD governments are required to complete a standard questionnaire, as well as to answer country-specific questions based on the findings of Phase 1;   

2 In-country reviews: a review panel undertakes country visits to hold meetings with government departments, as well as other key stake-holders – including trade unions;  

3 Preparation of a preliminary report; the review team prepares a preliminary report which contains a set of recommendations for action to be submitted to the government; 

4 Consultation on the report: the OECD Working Group on Bribery discusses the report; 

5 Adoption of a country report: the OECD Working Group on Bribery adopts the country report 

6 Transmission to the OECD Council: the OECD Working Group on Bribery submits the report to the OECD Council. 

what is the role for business, trade unions and civil society? 

An important element of the Phase 2 review is the involvement of business, trade unions and civil society. Their consultation is co-ordinated by BIAC, TUAC, the ICC and TI, who collectively represent a wide spectrum of view points. The output is a joint report of recommendations that is submitted to the OECD Working Group on Bribery and incorporated into the country report submitted to the Council.  
briefing note 2: information needs and check-list  
UNICORN is a global trade unions anti-corruption network, supported by TUAC (the Trade Union Advisory Committee to the OECD), the International Confederation of Free Trade Unions (ICFTU) and Public Services International (PSI). 

Its mission is to mobilise trade unionists across the world to share information and coordinate action in order to combat international corruption. UNICORN is creating a trade union-based information system and network to support and encourage local, national and international action against corruption. It is also actively building links and collaborating with other national and international NGOs, which share common goals.  

share your information, experiences, views 

A key role of UNICORN is to support TUAC in the implementation of the OECD Anti-bribery Convention. UNICORN is monitoring the activities of MNCS and encouraging trade unionists around the world to share their experiences and information. 

The following pages provide a check-list of the issues that are relevant to the OECD Convention. You may be working on, or have an interest in, just one or two of these areas. Use the subject index below to link to the relevant part of the guide to find out how your area of work, or interest, links to the Convention - and then send us your information! 

	issues relevant to the oecd convention 

Click Below – and share your experience

	bribery cases
	accounting and auditing standards

	Enforcement
	tax deductibiltiy of bribes

	Public Awareness
	money laundering 

	Codes of conduct
	public procurement

	Whistleblower protection
	international cooperation 

	nature of international bribery
	export credit guarantees

	responsibility of legal persons
	Party political funding

	coverage of foreign subsidiaries
	


we can help you! 

Don’t forget that the main aim of UNICORN is to support trade unions in their anti-corruption activities. We can provide information on: 
· mechanisms for holding multinational companies to account; 
· privatisation cases; 

· profiles of multinational companies operating in the utilities sectors. 
information check-list: issues relevant to the oecd convention 

	discussion issue
	objective
	context and key concerns

	CASES
	Do you know of any cases or allegations of bribery involving any Bulgarian Multinational Companies? 
	· Company name/subsidiary

· Dates

· Overall description

· Who was legal action taken against i) the parent company ii) representatives of the parent company iii) the foreign subsidiary iv) representatives of the foreign subsidiary? 

· Under which statute did the authorities investigate or prosecute the acts?

· Public departments involved

· Prosecuting authority

· Were whistleblowers involved?

· What is the status? 

· What is the outcome if any? 

· What sanctions have been applied?

	Enforcement

(Q2 and 9.6 of the Phase 2 OECD Questionnaire to governments)
	To assess the adequacy of enforcement measures and the availability of recourse for companies that have lost business because of foreign bribery by competitors. 
	A key aim of the Phase 2 review is to examine the adequacy of the measures that have been put in place to enforce the Convention.  Key concerns relate to: 

· the independence of those bodies in charge of combating bribery of foreign public officials;

· the level and adequacy of the resources that are available to implement the Convention;

· current procedures for dealing with allegations of bribery involving either domestic or foreign public officials;

· adequacy and scope of measures providing information and support to companies;

· the role of victims of bribery in prosecution proceedings, their impact and recourse.   

	Public Awareness

(Q3.1 and 3.3 of the Phase 2 OECD Questionnaire to governments)
	To assess the adequacy of steps to make the prohibitions of the Convention and the implementing law known to a broad audience in order to encourage compliance. 
	Increasing public awareness of the Convention is vital to ensuring compliance and the following issues are relevant:

· What has your government done to promote the OECD Convention? 

· What level of financial and human resources has been committed by your government to promoting awareness? 

· How adequate are these measures?

· Has your government engaged with business, labour and civil society in its promotion efforts? In what way? 

· How adequate are these measures?

· Have other players (e.g. business, trade unions) dedicated resources to implementing the Convention? 

· In your view what additional measures could be taken? 

· Please identify any organisations that you consider would be appropriate for promoting public awareness, stating your reasons.   

	Corporate Codes of Conduct (Anti-Bribery Compliance Programs)

(Q 3.2 and 16.4 of the Phase 2 OECD Questionnaire to governments)

	To understand how widely companies in international business have adopted codes of conduct prohibiting foreign bribery, and the steps that are being taken by companies and others to achieve compliance?
	Codes of Conduct

· What codes of conduct are used by business in your country?

· Do they include provisions on bribery of public officials? Please specify. 

· Are you aware of public or private initiatives to develop such codes? Please specify.

· How well known are the OECD Multinational Guidelines and their provisions on bribery by business in your country? 

· What measures are being undertaken to promote the guidelines and what is your view on the adequacy of these measures?

· Are you aware of any cases being brought before the National Contact Point for the OECD Multinational Guidelines? Please specify. Have any of these involved bribery? 

· How well known are the OECD Principles on Corporate Governance and their provisions in relation to bribery?  

· Are you aware of any systems of independent (or external) audit for checking compliance with codes that are in place? How adequate are such systems? 

· Are you aware of research on the effectiveness of such codes of conduct? 

	Whistleblower Protection

(Q 2.4 of the Phase 2 OECD Questionnaire to governments) 
	To assess the adequacy of arrangements made by government, by the private sector and others to protect whistleblowers and to protect against abuses? 
	Countries do not have obligations regarding whistle-blowing under the OECD Convention. However, consideration of provisions for protecting whistle-blowers is relevant to an assessment of the adequacy of the overall capacity of a government to implement the Convention. 

· What legislation is in place to safeguard and encourage whistleblowers?

· What is the scope of the legislation (public and private employees)?

· What range of disclosures is protected? 

· Does the legislation prescribe the disclosure channels (internal, public authority, media)? 

· Identify key strengths and weaknesses of the legislation?

· What government agencies have been set up to promote the protection of whistleblowers? 

· What has been their performance? 

· What other measures have been put in place either by government or by business to encourage and protect whistle-blowers: witness protection programmes, hotlines, other business initiatives?

· What is the adequacy of these measures? 

· Are you aware of models, good practice?  

· Are you aware of cases on whistle-blowing and bribery that serve to illustrate either strengths or weaknesses of current whistle-blowing legislation/procedures?  

· To what extent do the measures in place protect companies against abuses? 

	nature of international bribery
(Q2.6 of the Phase 2 OECD Questionnaire to governments)
	To understand the nature of international bribery and the extent to which companies are being solicited for bribes by foreign public officials or are pursuing bribes for private gain.  
	The wording of the Convention makes no distinction between the acts of ‘bribery’ and ‘extortion’. However, in terms of assessing a country’s capacity to deter bribery, it is useful to assess the measures put in place to support companies who are being solicited for bribes. It is also useful to try to understand the extent to which companies may be actively pursuing bribes, either to win contracts or influence government decision-making.  

· To what extent are domestic companies being solicited for bribes by foreign public officials? Specify countries, sectors, frequency, trends;  

· What and how adequate is the assistance provided by your government to help companies deal with the solicitation of bribes? 

· Are there examples of good practice to support companies in dealing with solicitation (in the private sector, by other governments)? 

· Are you aware of cooperation with other OECD governments and what is your assessment of these co-operation initiatives?

· Is there any evidence that domestic companies are aggressively pursuing bribes in order to win contracts or influence policy, rather than being victims of extortion? For example, is there evidence that some domestic companies are engaging in bribery overseas to a greater degree than others (sectors and countries)?     

	Responsibility of Legal Persons

(Q 5 and 6 of the Phase 2 OECD Questionnaire to governments) 
	To assess the adequacy of coverage of corporations and of sanctions applicable to corporations. 
	· Can companies (legal persons) be charged with criminal responsibility? 

· Does the state have the same powers for investigating an offence in relation to a company (legal person) as a natural person? 

· Are there cases where companies (legal persons) have been found liable for bribery of either domestic or foreign public officials?  

· What sanctions were applied and on what grounds?

· Are there cases where natural persons have been found liable for bribery of either domestic or foreign public officials? 

· What sanctions were applied and on what grounds?

· In both cases are there procedures for out-of-court settlements (e.g. plea-bargaining)?   

	Coverage of Foreign Subsidiaries

(Q8) 
	To understand the potential mechanisms for holding foreign subsidiaries to account. 
	Foreign subsidiaries are not covered by the Convention (although Article 1 prohibits all forms of complicity). However, holding foreign subsidiaries to account is crucial as they are the most common vehicle for the payment of bribes. 

· Are there cases involving a foreign subsidiary of a domestic company bribing a foreign public official? 

· Who was legal action taken against i) the parent company ii) representatives of the parent company iii) the foreign subsidiary iv) representatives of the foreign subsidiary? 

· Under which statute did the authorities investigate or prosecute the acts?

· Have your authorities investigated any cases involving the bribery of a domestic public official by a foreign subsidiary? 

· What level of cooperation did you have from the State where the company’s HQ is located? 

· Do corporate codes of conduct (anti-bribery compliance programmes) used in your country typically cover foreign subsidiaries? 



	Accounting and Auditing Standards

(Q 16 and 16.4) 
	To assess the adequacy of internal control programmes. 
	Article 8 of the OECD Convention states that “each Party shall take such measures as may be necessary within the framework of its laws and regulations regarding the maintenance of books and records, financial statement disclosures, and accounting and auditing standards to prohibit the establishment of the off-the-books accounts, the making of off-the-books or inadequately identified transactions, the recording of non-existent expenditures, the entry of liabilities with incorrect identification of their object, as well as the use of false documents by companies subject to those laws and regulations for the purpose of bribing foreign public officials or of hiding such bribery.”
It also requires parties to provide effective and dissuasive civil, administrative or criminal penalties. 

Section V of the 1997 Revised Recommendations - which accompany the Convention and have been accepted by signatories – prescribes the following:  

· Adequate accounting requirements: member countries should -  prohibit companies from making off-the-book transactions or keeping off-the-book accounts; require companies to disclose full range of material contingent liabilities; provide adequate sanctions for accounting omissions, falsifications and fraud (these are reflected in the provisions of Article 8 of the Convention);

· Adequate provisions for independent external audit: countries should consider whether requirements to submit to external audit are  adequate; countries and professional organisations should maintain adequate standards to ensure the independence of external auditors; countries should require the auditor who discovers indications of a possible illegal bribe to report this discovery to management and as appropriate to corporate monitoring bodies; countries should; countries should consider requiring the auditor to report indications of a possible illegal act of bribery to competent authorities;       

· Internal company controls: countries should encourage the development and adoption of adequate internal company controls such as standards of conduct; countries should encourage company management to make statements in their annual report about their internal control mechanisms, including those which contribute to preventing bribery; countries should encourage the creation of monitoring bodies that are independent of management; countries should encourage companies to provide channels for communication by and protection for whistle-blowers. 
In view of these recommendations, key concerns for the non-governmental consultation meeting relate to: 

· Are there any cases of auditors reporting the payment of bribes?  

· What steps have been taken to encourage auditors to report possible illegal bribes both within the company and to outside competent authorities? How adequate are these measures? Do good practice models exist elsewhere?   

· What provisions exist to protect whistleblowers within the auditing and accountancy professions? How adequate are these provisions?  Are there good practice models that exist elsewhere? 

· What steps have been taken to encourage the adoption of other internal company controls (see above)? 

	Tax Deductibility of Bribes 

(Q17.4 of the Phase 2 OECD Questionnaire to governments)


	To understand the effectiveness of measurers undertaken to prohibit tax deductibility of foreign bribes.
	The Revised Recommendation of 1997 – which accompany the Convention and have been accepted by signatories – urges implementation of the 1996 Recommendation on Tax Deductibility: “that those member countries which do not disallow the deductibility of bribes to foreign public officials re-examine such treatment with the intention of denying this deductibility…” The Commentaries on the Convention (8 and 9) provide for two exceptions: 

· payment to a foreign public official is not considered an offence if the advantage is permitted by written law or regulation of the foreign public official’s country; 

· small facilitation payments made to induce public officials to perform functions such as the issue of licenses.   

· What measures have been put in place by your government to prohibit tax deductibility of bribes? 

· Do these include or exempt payments permitted by written law of the foreign public official’s country or small facilitation payments?

· What is the definition of a ‘small facilitation payment’? How is this distinguished from the payment of a bribe?  

· Overall what is the adequacy of these measures? 

· Are there models of good practice that exist elsewhere? 

· How could these measures be strengthened?

· What procedures exist for ensuring that bribes paid to public officials are not inadvertently permitted a deduction? (categories of expenditure, training/guidance provided to tax examiners, standard of proof) 

· What arrangements are in place for tax authorities to share information on possible bribery transactions with other relevant authorities? 

	Money Laundering

(Q 11 of the Phase 2 OECD Questionnaire to governments)
	To understand both the effectiveness of anti-money laundering regulations with respect to bribery of foreign officials and the extent to which banks and others have adopted internal anti-money laundering programmes.  
	Article 7 of the OECD Convention requires that the laundering of the bribe paid to foreign public officials be subject to money laundering legislation. In this context key concerns relate to understanding:

· How money laundering legislation has been applied where the predicate offence was the bribery of a foreign public official?

· Differences in the application of the money laundering offence depending on whether the predicate offence takes place abroad or at home? 

· The application of sanctions for money laundering to employees or offices of financial institutions involved in laundering the illegal gains from bribery of foreign public officials?
· The role of financial institutions in providing information to other competent authorities about suspicious transactions involving the gains from bribing foreign public officials?
· The extent and adequacy of the adoption of internal anti-money laundering programmes by banks and other financial institutions?

	Public Procurement 

(Q 18.2 of the Phase 2 OECD Questionnaire to governments)
	To understand the adequacy of anti-bribery provisions in public procurement
	The Revised Recommendation of 1997 – which accompany the Convention and have been accepted by signatories – makes the following recommendations in relation to public procurement: “i) Member countries should support the efforts in the World Trade Organisation to pursue an agreement on transparency in government procurement”; ii) member countries’ laws and regulations should permit authorities to suspend from competition for public contracts, enterprises determined to have bribed foreign public officials in contravention of that Member’s national laws and to the extent a Member applies procurement sanctions to enterprises that are determined to have bribed a domestic public officials, such sanctions should be applied equally in case of bribery of foreign public officials.   iii) …member countries should require anti-corruption provisions in bilateral aid-funded procurement, promote the proper implementation of anti-corruption provisions in international development institutions, and work closely with development partners to combat corruption in all development co-operation efforts.”

In this context key concerns relate to: 

· cases involving domestic MNCs and bribery of foreign public officials (EU, other OECD and non-OECD countries) in the context of public procurement; 

· cases where tendering authorities in your country have excluded either domestic or foreign companies for bribing either domestic or foreign officials; 

· cases where domestic MNCs have been excluded from tendering by public authorities for bribery in other countries;  

· what mechanisms are in place for communicating information on cases of bribery in public procurement both between tendering authorities and between tendering authorities and other competent authorities – within your country – and between other countries?

· does your country use any tools for excluding corrupt companies from tendering for public procurement contracts (e.g. white lists, black lists or certificates)? 

· what anti-bribery provisions have been put in place in the context of bilateral aid-funded procurement?

· what sanctions have been put in place? Do they include provisions for exclusion? 

· To what extent do the provisions and sanctions provided for in bilateral aid funded procurement lag behind, mirror, or go beyond those that apply at home or in the EU? 



	International Cooperation
(Q19 of the Phase 2 OECD Questionnaire to governments)


	To establish the level of cooperation with other OECD and non-OECD countries. 


	Are you aware of bribery cases which have involved cooperation with other countries in relation to companies that: 

(a) have been solicited for bribes by foreign officials;

(b) are competing against companies willing to pay bribes;

(c) are willing to pay bribes?

Can you give examples of international co-operation involving NGOs, trade associations, trade unions and other groups.

	Export Credit Guarantees (Question 15) 
	To understand the relationship between export credit guarantees and anti-bribery compliance programmes.
	The Revised Recommendations 1997 – which accompany the Convention and have been accepted by signatories – recommend that each member country examines and takes steps to put in place measures to ensure that public subsidies, licenses, government procurement contracts or other public advantages could be denied as a sanction for bribery in appropriate cases (and in accordance with provisions for public procurement and aid procurement).  This includes the provision of export credit guarantees.

Cases 

Are there bribery cases involving projects that have been supported by your government’s export credit agencies. 

· what action was undertaken? 

· what sanctions were imposed (exclusion, confiscation of proceeds of bribery)? 

anti-bribery procedures  

· Are the export credit agencies’ procedures non-discretionary and legally binding? 
· Are exporters who apply for official export credits or guarantees required to declare in writing that no illegal payments relating to the contract have been or will be made?
· Is there a provision that if illegal payments related to contracts covered by ECAs are documented, the credits should be cancelled and guarantees should be declared void and that the proceeds of bribery should be seized and confiscated?
· Are exporters required to declare that they will respect the laws and regulations of the country they are working in? 
· Does your export credit agency fund commissions as part of the contracts it covers? If so, is there any requirement for disclosure? 

· What procedures are in place for investigating allegations of illegal payments related to contracts covered by ECAs.  Are credits and guarantees suspended during the period of investigation? 

· Has the export credit agency cooperated with authorities in investigations concerning allegations of illegal payments (e.g. if the ECA of your country is involved in the current corruption case in Lesotho)?  

· What are the sanctions for those companies found guilty of bribery (exclusion for a period of time, seizing of proceeds of bribery)?

· What systems are in place for sharing information on companies that have engaged in bribery between authorities: intra-state; inter-state; between other international institutions?

· Does the ECA operate a black-list or equivalent mechanism for excluding companies? 

· Does the ECA’s procedures include reference to other black-lists, such as the World Bank’s? 

transparency

· Does the ECA publish details of its procedures (SOPS, criteria for project screening, selection); 

· Does the ECA inform applicants that key project documents are required to be open to public scrutiny?  

· Does the ECA consult with civil society? If so, in what form, on what basis and how often?


information check-list : issues outside the oecd convention but relevant to international bribery 

	discussion issue
	objective
	context and key concerns

	party political funding 
	 
	Rules

· what are the permitted sources of funding for party funding? 

· does your government require the disclosure of the donor, recipient and the amount (above a nominal value) for contribution to political parties and to candidates for public office? Please specify the thresh-hold; 
· Are the rules governing domestic donations different to those governing donations from foreign owned subsidiaries?
Practice
· Have there been any corruption allegations involving Bulgarian  MNCs and their political connections in Bulgaria?  

· Do you have concerns over the links between Bulgarian politicians and Bulgarian MNCS? 

·  Do you have concerns over the links between any Bulgarian MNCS and foreign political parties? 


briefing note 3: contact points 

Please send any information either to the 

OECD WORKING GROUP ON BRIBERY IN INTERNATIONAL

BUSINESS TRANSACTIONS
OR 

to the trade union anti-corruption project UNICORN:  

	corruption@psiru.org  OR 
	k.m.drew@gre.ac.uk 


If you have any questions, or wish to discuss any of the issues, then don’t hesitate to contact either: 

unicorn: a global trade unions anti-corruption project  

	Contact (s)
	Kirstine Drew

	
	David Hall 

	telephone
	44 (0) 20 8331 7781/9933 

	email 
	k.m.drew@gre.ac.uk; corruption@psiru.org

	web address:

	 http://www.psiru.org/corruption


OR
tuac: trade union advisory committee 

	contact(s)   
	Roy Jones (Paris)

	telephone
	+ 31 1 55 37 37 37/35

	email 
	jones@tuac.org

	web address:

	 http://www.tuac.org/about/about.htm
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