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Preface
The collapse of Enron, which declared bankruptcy on the 2nd December 2001, highlighted the dangers of corporate ‘unaccountability’, turning the media and public spotlight on the interrelationships that exist between big business, government and the professions whose job it is to hold them to account. However, it has also raised a number of specific issues that hold lessons for the implementation and enforcement of anti-bribery legislation. At a time when 35 countries are re-assessing their national measures for deterring bribery and corruption, so as to ensure compliance with the OECD Anti-bribery Convention, then it is important to take the opportunity to review and learn from any lessons.    
1 Corruption Matters  
There is evidence from around the world that Multinational Companies (MNCs), operating in a range of sectors, engage in bribery and corruption not only as a result of solicitation - but also as a choice strategy.  Recent World Bank research
, carried out in the transitional states, has found that ‘bribery pays’ when used either to secure large-scale procurement contracts, or to buy influence
. The existence of powerful economic incentives, makes bribery all the more difficult to address and underlines the need for rigorous enforcement of anti-bribery legislation.   

Concerns with corruption, over and above the moral and ethical, include:  

· Impact on development and the poor: bribery and corruption inhibit development as it is the poor who pay for the costs of bribes, either through higher prices, or lower quality services. Bribery also creates a democratic deficit as key decisions affecting citizens are made away from the public arena for reasons outside the public interest;

· Impact on markets: bribery and corruption distorts competition;

· Integrity of public services: today’s privatisation and liberalisation policies are increasing the opportunities and incentives for bribery and corruption undermining public confidence in the integrity of public services;

·  Impact on workers and whistleblowers: whistle-blowers provide a mechanism for increasing the chance of detecting bribery and thus potentially provide a powerful tool for deterring corruption. Whistleblowers need to be properly protected both by national legislation and at a company level, through the establishment of appropriate disclosure channels.  

2 The History of Anti-bribery Legislation 

In 1977, the USA’s Foreign Corrupt Practices Act (FCPA) made it a criminal offence for USA companies – as well as those foreign companies whose securities are listed in the United States – to pay bribes to foreign government officials.  

The FCPA was adopted following an SEC investigation in which over 400 USA companies admitted making ‘questionable or illegal payments in excess of £300 million to foreign government officials, politicians and political parties” in an attempt to restore public confidence in the integrity of USA business
. 

Other OECD countries, however, did not have equivalent legislation. This raised concerns that the FCPA had created an un-level playing field, as companies falling outside the scope of the FCPA could secure commercial advantage, through the payment of bribes, in a way that those subject to the FCPA could not.  
This need to ‘level the playing field’ provided the motivation for the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions
, which came into force in 1999 - over 20 years after the FCPA.  Signatories, include all 30 OECD members, as well as 5 non-members. The Convention requires signatories to enact national legislation that criminalises the act of bribing a foreign public official. 

3 Experience of the Foreign Corrupt Practices Act (FCPA) 

The FCPA represents 20 years experience of implementing and enforcing anti-bribery legislation. It also provided the basic legislative framework for the OECD Convention. As such, it potentially offers valuable lessons for the implementation of the OECD Convention. 

The FCPA consists of two basic parts: 

· Anti-bribery provisions: which prohibit American companies, citizens and residents from making illicit payments to foreign officials to procure a commercial benefit; 
· Accounting provisions: which requires public companies to make and keep books and records that accurately reflect the transactions of the corporation and put in place strict accounting controls aimed at uncovering and deterring corruption. These were designed to operate in tandem with the anti-bribery provisions. 

Violation of either the FCPA’s anti-bribery or accounting provisions carries potential criminal and civil penalties. The FCPA is jointly enforced by the US Department of Justice and the Securities and Exchange Commission (SEC).

To date a total of 29 separate cases have been prosecuted by the Department of Justice for contravening the FCPA’s anti-bribery provisions and 12 injunctive actions brought by the SEC
 for violation of the FCPA’s accounting provisions. TABLE 1 provides an overview of the FCPA’s case history. Altogether, 34 companies have been prosecuted for activities covering 34 countries - 26 non-OECD countries, 5 OECD countries and 3 non-OECD countries but signatories to the Convention. The value of bribes paid to foreign officials range from $16,000 to $9.9 million and the value of fines paid by companies from $10,000 to $21.8 million – the latter is a record fine paid by Lockheed Martin for paying bribes to pay for defence contracts in Egypt during the 1980s.    
Overall, however, there is means to assess the effectiveness of the FCPA in deterring international bribery. Whilst to some extent the prosecution of cases can be assumed to send the signal to companies that it is ‘no longer business as usual’, it is impossible to know the frequency or level of bribes that have been paid despite the FCPA. Indeed, disappointingly perhaps, research on the behaviour of OECD MNCs in the transitional states found that USA companies were no less likely to engage in the payment of procurement kickbacks than MNCs of other OECD countries
. 

	TABLE 1: OVERVIEW OF FCPA CASES


	Dept.
	Type of Action
	Company
	Sector
	Country
	Country class.
	Agent Involved
	Offence

	Dept. of Justice (DoJ)
	Criminal 
	Kenny International Corporation 
	Postage Stamps
	The Cook Islands
	Non-OECD
	Shell corporations created to transfer funds.
	To secure the renewal of a stamp distribution agreement,

whereby Kenny International obtained exclusive rights to promote, distribute and sell Cook Island’s postage stamps throughout the world.

	DoJ
	Criminal 
	Crawford Enterprises, Inc. 
	Gas compression systems
	Mexico
	OECD 
	Grupo Delta, a Mexican corporation – Crawford’s  sales representative.
	To obtain purchase orders from Pemex for turbine compression systems and related equipment.

	DoJ
	Criminal 
	Ruston Gas Turbines, Inc. 

(related to Crawford Enterprises, Inc.) 
	Manufacture and sale of turbine (but not process) compression

equipment
	Mexico
	OECD
	Grupo Delta, a Mexican corporation – Crawford’s  sales representative.
	To obtain purchase orders from Pemex for turbine compression systems and related equipment.

	DoJ
	Criminal 
	International Harvester Co.
	Gas compression systems
	Mexico
	OECD
	Grupo Delta, a Mexican corporation – Crawford’s  sales representative.
	To obtain purchase orders from Pemex for turbine compression systems and related equipment.

	DoJ
	Criminal 
	Applied Process Products Overseas 
	Gas compression systems
	Mexico
	OECD
	None
	To obtain purchase orders from Pemex for turbine compression systems and related equipment. 

	DoJ
	Criminal 
	Sam P. Wallace Co.  
	Mechanical, electrical and civil construction
	Trinidad and Tobago
	Non-OECD
	None
	To obtain and retain a contract to construct the buildings for the Caroni Racetrack project in Trinidad.

	DoJ
	Criminal 
	W. S. Kirkpatrick 
	Sale of Aero medical equipment
	Nigeria
	Non-OECD
	Local agent in Nigeria 
	To obtain a $10.8 million contract from the Nigerian government to provide equipment for an Aero Medical Centre in Nigeria.

	DoJ
	Criminal 
	Silicon Contractors Inc.
	Nuclear power plant parts
	Mexico 
	OECD
	None
	To obtain a contract to manufacture and install radiation and fire-stop penetration seals for a nuclear power plant in Laguna Verde, Mexico.

	DoJ
	Criminal 
	Napco International Inc. (which is a wholly owned subsidiary of Venturian Corp.)
	Defence (sale of military
equipment and supplies) 
	Republic of Niger
	Non-OECD
	Relatives of public official
	To obtain Foreign Military Service contracts for spare parts and maintenance for C-130 military aircraft from the Niger Ministry of Defense.

	DoJ
	Criminal 
	Venturian Corp
	Defence (sale of military
equipment and supplies)
	Republic of Niger
	Non-OECD
	Relatives of public official
	To obtain Foreign Military Service contracts for spare parts and maintenance for C-130 military aircraft from the Niger Ministry of Defense.

	DoJ
	Criminal 
	Goodyear International Corp 
	Tyres
	Iraq
	Non-OECD
	Greek company plus manager of Goodyear subsidiary
	To influence the Iraqi government to buy Goodyear's car and truck tyres. Used a Greek intermediary to cover payments made to Iraqi foreign public officials in Switzerland. 

	DoJ
	Criminal 
	Young & Rubicam, Inc. 
	Advertising
	Jamaica
	Non-OECD
	Ad Ventures – Grand Cayman Island
	To obtain an advertising account with the Jamaican Tourist Board

	DoJ
	Criminal 
	Eagle Bus. Mfg. Co.  
	Transport (buses)
	Canada
	OECD
	Canadian agent plus Canadian corporation
	To ensure that Eagle's bid to sell 11 buses to Saskatchewan Transp. Co., a Canadian Crown corporation was accepted.

	DoJ
	Criminal 
	F.G. Mason Engineering Inc. ("MEI")  
	Defence
	Federal Republic of Germany
	OECD
	None
	To be selected by West German Military Intelligence Service ("MAD") to develop, produce and sell a new technical security countermeasure equipment ("TSCM") device

	DoJ
	Criminal 
	Harris Corp (telecoms)
	Telecoms (telephone switching systems telephone switching systems)
	Colombia
	Non-OECD
	USA consultant plus local company owned by foreign public official
	To obtain telecommunications contracts from the Colombian government.

	DoJ
	Criminal 
	Vitusa Corp  
	Milk powder
	The Dominican Republic
	Non-OECD
	Vitusa’s agent in the Dominican Republic
	To obtain an outstanding balance due to Vitusa on an earlier contract to sell milk powder to the government of the Dominican Republic.

	DoJ
	Criminal 
	Lockheed Corp 
	Defence
	Egypt
	Non-OECD
	Relative of the foreign public official
	To obtain a contract for the sale of three C-130 Hercules aircraft to Egypt in 1989. Lockheed paid a record fine of $21.8 million.

	DoJ
	Criminal 
	Saybolt North America Inc Solutions Corporation
	Bulk Commodities Testing
	Panama
	Non-OECD
	Intermediary acting on behalf of the foreign public official
	To obtain (i) contracts for Saybolt de Panama and its affiliates; (ii) expedited tax benefits for Saybolt de Panama and its affiliates from the

Government of the Republic of Panama, (iii) a secure and commercially attractive operating location (iv) and a lock-out of Saybolt's competitors by retaining possession and control of Saybolt de Panama's existing location in

	DoJ
	Criminal 
	Control Systems Specialist, Inc. 
	Defence
	Brazil
	Signatory
	None
	To obtain a contract to sell surplus U.S. military equipment, including two gas turbine power units, to the Brazilian Aeronautical Commission. 

	DoJ
	Criminal 
	International Material Solutions Corporations
	Trucks
	Brazil 
	Signatory
	None
	Approval of a bid to sell ten fork lift trucks

	DoJ
	Civil 
	Dornier GmbH (subcontractor for Napco)
	Defence
	Republic of Niger
	Non-OECD
	None
	To secure a contract for spare parts and maintenance of military aircraft.

	DoJ
	Civil 
	American Totalisator Co (ATC) 
	Totalisator systems
	Greece
	OECD
	ATC’s Greek Agent
	To secure a contract for the sale of a totalisator system and spare parts.

	DoJ
	Civil 
	Metcalf & Eddy
	Engineering
	Egypt
	Non-OECD
	None
	To secure the Chairman's influence over subordinate officials involved in the technical review of bids and directly with the funding source (U.S. AID).

	SEC
	Civil 
	Page Airways, Inc
	Airlines
	The Republic of Gabon, Malaysia, Ivory Coast, Morocco, Saudi Arabia and Uganda.
	Non-OECD
	Foreign entities owned by public officials
	To sell Gulfstream II aircraft and other aircraft, products and services throughout the world.

	SEC
	Civil 
	Katy Indus., Inc. 
	Oil
	Indonesia
	Non-OECD
	Off-shore Cayman Islands corporations owned by a consultant of Katy and friend of foreign public official.  
	To obtain a thirty-year oil production-sharing contract with Pertamina, Indonesia's oil and gas company, giving Katy the exclusive right to explore and develop oil and natural gas in Indonesia.

	SEC
	Civil 
	International Systems & Controls Corp.(ISC) 
	Energy, agriculture, and forestry resources
	Saudi Arabia, Iran, Algeria, Ivory Coast, Nicaragua, Chile and other
	Non-OECD and Signatory (Chile)
	ISC's subsidiaries and foreign entities owned and controlled by foreign officials.
	To secure contracts.

	SEC
	Civil 
	Tesoro Petroleum Corp. 
	Oil 
	Global 
	/
	A foreign finder/
consultant,
	To secure foreign oil and gas concessions from foreign governments amounting to business worth hundreds of billions of dollars

	SEC
	Civil 
	Sam P Wallace
	Engineering
	Trinidad and Tobago
	Non-OECD
	None
	To obtain and retain a contract to construct the buildings for the Caroni Racetrack project in Trinidad.

	SEC
	Civil 
	Ashland Oil, Inc. 
	Oil 
	Oman
	Non-OECD
	Payor
	To obtain crude oil contracts with the Oman Refining Company, part of the government of Oman.

	SEC
	Civil 
	Montedison, S.P.A. (Italian but listed on the New York Stock Exchange and therefore subject to FCPA)
	
	Italy 
	OECD
	Payor: off-shore subsidiary companies of Montedison in

Curacao and the British Virgin Islands. Intermediary:
Rome Estate Developer
	To secure political backing to either change the terms of a contract, or to overturn the decision of a judge. Charged with financial fraud and violating Securities Exchange Act 1934. 

	SEC
	Civil 
	Triton Energy Corp. 
	Oil and Gas
	Indonesia
	Non-OECD
	Triton Indonesia's business agent,
	To obtain from auditors i) a favourable decision to reduce Triton Indonesia's tax liability (ii) a favourable final report and cost certification for the 1988 and 1989 annual audits, (iii) obtain both a decision from the Indonesian government that Triton Indonesia was in a non-taxable position and for a refund of a previously paid corporate tax, (iv) obtain a refund on previous Value Added Tax payments and (v) obtain a favourable decision to revise rates paid under a pipeline tariff and procure a refund of the purported overpayment.

	SEC
	Civil 
	International Business Machines (IBM) Corporation 
	Information Technology
	Argentina
	Signatory
	Capacitacion Y Computacion Rural, S.A., a subcontractor
	The offence was carried out by IBM-Argentina, an indirectly wholly owned subsidiary that made payments to Bank officials. The SEC alleged violation by the parent company IBM of the FCPA accounting provisions because IBM consolidated its subsidiaries’ financial results in its SEC reports.

	SEC
	Civil 
	American Bank Note Holographics, Inc. (ADNH)
	Secure holograms
	Saudi Arabia
	Non-OECD
	Foreign agent of ABNH.
	Awarding of contract to produce holograms for foreign government by depositing $239,000 into a Swiss bank account to be paid to Saudi government officials. 

	SEC
	Civil 
	KPMG Siddharta Siddharta & Harsono  
	Accountancy
	Indonesia
	Non-OECD
	KPMG-SSH.
	Reduction of tax assessment for PT Eastman Christensen

(PTEC), an Indonesian company beneficially owned by BHI, from $3.2 million to $270,000.

	SEC
	Civil 
	Chiquita Brands International, Inc.
	Bananas
	Colombia
	Non-OECD
	Banadex’s customs broker -  Comercio Exterior Asesores Limitada (CEA)
	C.I. Bananos de Exportación, S.A. (Banadex) is an indirectly owned subsidiary engaged in the import/export of bananas and operating a port facility. Banadex allegedly paid bribes to renew the Banadex port facility’s customs license. The payments were incorrectly identified in Banadex’s books and records and thus the SEC prosecuted Chiquita for violating the FCPA books and records and internal accounting controls provisions. 


4 Lessons from Enron  

The collapse of Enron has raised a number of specific issues that hold lessons both for the FCPA as well as for the enforcement of anti-bribery legislation more generally.  These relate to: 

· accounting practices;  

· anti-bribery enforcement;

· whistle blowing;

· political connections and donations to political parties;

· corporate compliance programmes.

4.1 Accounting Provisions

One of the key impacts of Enron’s collapse has been to call into question the standard operating procedures of the accounting and auditing professions. 

Arthur Andersen is accused of allowing Enron to hide huge losses off the balance sheet, which forced Enron into bankruptcy
. The alleged failure of the auditors to expose - what is at best - malpractice and to provide accurate and transparent accounts, has sparked a crisis in the accountancy profession over:    

· the independence of auditors and the potential conflicts of interest: that may arise when  auditors provide i) consultancy as well as auditing services and ii) auditing services for a client over a long period of time; 

· the adequacy of GAAP (generally accepted accounting practices): which is the accounting standard used in the USA that permits ‘aggressive accounting practices’ such as the off-the-balance sheets that Enron used to hide huge quantities of debt; 

· the role of the regulators and the adequacy of self-regulation. 

In terms of lessons for the FCPA, and the implementation of the OECD Convention more generally, the auditors’ alleged complicity in the collapse of Enron underlines the need to:  

· pay greater attention to the accounting provisions of anti-bribery legislation: that aim to provide transparency in support of the detection of bribes.  Enron has never been prosecuted for contravening the FCPA’s accounting provisions, even though it seems unlikely that Enron maintained books and records that accurately reflect the company’s transactions as required by the FCPA. Nor is it likely that Enron’s accounting system, which allegedly hid $1 billion of debt, could have had internal controls that were adequate for uncovering and deterring corruption; 

· raise accounting standards: GAAP has long attracted critics who favour its rival system, the International Accounting Standard. In the light of the Enron debacle, countries should ensure that they have put in place measure to ensure compliance with Article 8 of the Convention, which obliges countries, inter alia, to “prohibit the establishment of off-the-books accounts…” and Section V of the Revised Recommendations, which sets out further recommendations on good practice (see BOX 1); 
· take steps to ensure the independence of auditors: in the Enron case the auditors far from holding the company to account, allegedly conspired in the manipulation of accounts that led to its collapse. Countries should examine options for ensuring independence such as; rotating approved lists of auditors, obligatory re-tendering and a move towards statutory rather than self-regulation. 

BOX 1

OECD Convention and 1997 Revised Recommendations
Convention: Article 8: Accounting

“in order to combat bribery of foreign public officials effectively, each party shall take such measures as may be necessary, within the framework of its laws and regulations regarding the maintenance of books and records, financial statements disclosures and accounting and auditing standards to prohibit the establishment of off-the-books- accounts, the making of off-the-books or inadequately identified transactions, the recording of non-existent expenditures, the entry of liabilities with incorrect identification of their object, as well as the use of false documents by companies subject to those laws and regulations, for the purpose of bribing foreign public officials or of hiding such bribery.”

Revised Recommendations: Section V: Accounting requirements, external audit and internal company controls
 

Countries that have signed the Convention are recommended to provide for:

· adequate accounting standards: including prohibiting companies from making off-the-book accounts and requiring companies to disclose full range of material liabilities and putting in place; 
· adequate provisions for independent external audit; including ensuring that there are adequate standards to ensure the independence of external auditors;
· adequate provisions for internal company controls: including the encouragement of monitoring bodies that are independent of management.  
4.2 Enforcement of Anti-bribery Provisions  

A second key lesson arising from the collapse of Enron relates to the enforcement of the anti-bribery provisions of the FCPA.  

Enron’s activities in India, Croatia, Indonesia and Ghana
 have all been the subject of allegations of corruption, yet no case has been prosecuted against Enron for contravening the FCPA’s anti-bribery provisions. This is despite the fact that in India an investigation was carried out by the USA Government, following Enron’s disclosure that it spent c US$6 million ‘educating’ Indians about the controversial Dabhol Power Company. The investigation found that these were bona fide expenses and not sums paid to bribe officials in India to award the project to Enron. 

In the face of the evidence, it seems incredible that Enron got away with ‘so much for so long’ and points to the need for:   

· OECD governments to exercise greater political will in holding domestic MNCs to account: whilst arguably OECD governments seeking to promote exports face a conflict of interest in holding domestic companies to account for corrupt activities overseas, the risks of their not doing so are high. Indeed the origins of the FCPA lay in concerns over public confidence regarding the integrity of USA business, as well as very real fears of a demonstration effect – bringing corrupt practices back home. OECD governments would do well to re-learn these lessons. They should increase the priority they give to monitoring and investigating the overseas activities of domestic MNCs at a time when the opportunities and economic incentives to engage in bribery and corruption are increasing. A healthier appetite for a higher level of scrutiny of Enron’s activities in India or Croatia on the part of the USA Government could have provided it with early warning – and avoided catastrophic consequences for investors, pension funds and workers in the USA – as well as for the citizens of India, Croatia and Ghana.  

4.3 Whistle-blowing 

A third issue that has been highlighted by the collapse of Enron is the importance of whistle blowing.  The failure of Enron’s auditors to ‘blow the whistle’ on Enron’s executives underlines the need, not only for reform of the accountancy professions but, for there to be alternative mechanisms in place through which employees – and auditors –  can communicate concerns over malpractice, bribery or corruption without fear of reprisal. 

The Enron whistle blower, Sherron Watkins, in her evidence submitted at the investigation, highlighted that she did not approach her two managers with her concerns on the grounds that this would be "fruitless" and might cost her her job. This situation arose despite the fact that Enron had in place a company-wide ethics policy complete with confidential hot-lines (see BOX 2). 

The case provides a number of lessons in what is undoubtedly a difficult – but crucial – area: 

· the importance of including measures to support whistle blowing in anti-bribery legislation: whistle blowers provide a potentially powerful vehicle for increasing the detection of bribery and corruption and thereby serve to deter bribery and corruption.  The OECD Convention does not impose obligations on governments regarding whistle blowing, although its Revised Recommendations provide that countries should require auditors who discover bribes to report to management and as appropriate to corporate monitoring bodies. The scope of the Convention should be extended to cover whistle blowing more generally and require governments to put in place measures for protecting and encouraging whistle blowers. The UK’s Public Interest Disclosure Act provides a model; 

· the limitations of in-house whistle blowing systems; according to one Senator, Enron management had created ‘almost a culture of corporate corruption
 . In such a case it is hard to imagine how internal systems of whistle blowing based on reporting to management could succeed.  This underlines the need to pay greater attention to the prescription of whistle blowing mechanisms that are independent of company management, as well as disclosure routes that are external to the company; 
· the need for better research; there is a woeful lack of case study material on whistle blowing. Better research would help assess the effectiveness of different mechanisms. Given that the enactment of national anti-bribery legislation in all OECD countries will stimulate the private sector to draw up corporate compliance programmes, then this would seem to present an ideal opportunity to ensure that best practice is developed and integrated into these programmes. 
BOX 2
CORPORATE COMPLIANCE : PROMISES, PROMISES 

Enron On Ethics…

“Enron’s Code of Ethics is published in English, Spanish, and Portuguese and distributed with universal acknowledgement and agreement to comply by its employees. Among other areas of coverage, the Code of Ethics specifically reinforces Enron’s Principles of Human Rights and the Environmental, Health and Safety Principles; and states that business is to be conducted in compliance with all applicable local and national laws and regulations and with the highest professional and ethical standards”
Enron on the fcpa… 
“Throughout the year, Enron’s legal staff holds training sessions for all companies or groups that conduct business internationally including all upper management, accounting, legal, business developers, project managers, traders, new employees, and anyone who deals with government, officials. The objectives of the training include: educating employees about the basic FCPA law and applicable Enron policies and procedures; providing employees with basic information to identify FCPA issues and encourage consultation with legal when making FCPA decisions; establishing a single channel for employee inquiries, concerns, and issues for consistency in recording, reporting, and compliance; fostering consistency in providing advice and implementation of Enron policy and procedures; and, identifying joint ventures that need bribery/ethics policies and assist in development where appropriate. This year, Enron conducted over sixty anti-corruption training sessions around the world and developed an ethics policy addressing FCPA and India bribery law for Dabhol Power Company”.

Enron on Anti-Corruption and Bribery…
“Enron maintains and disseminates a clear anti-corruption policy prohibiting the payment, solicitation, and receipt of bribes in any form. We strictly adhere to the Foreign Corrupt Practices Act in our business dealings and operations worldwide. All employees are expected to comply with our policy; non-compliance can result in dismissal. Officers, employees and other company agents are encouraged to report possible violations either in writing or by calling a confidential hotline”.

4.4 Political Connections/Donations to Political Parties

Enron had a history – and a strategy – of using political connections and was clearly engaged in ‘buying access and influence’ both home and abroad. In February 2002, a file of letters between Bush and Lay was released into the public domain that showed that President Bush and Kenneth Lay’s relationship went far beyond the professional – they were good friends who exchanged birthday greetings and Christmas presents. According to the Centre for Public Integrity
, an American watchdog group, Enron gave more money to Bush’s campaign than any other corporation. However, Enron also gave $520,000 to the Gore campaign. In the UK
, Enron has donated funds to both the Labour Party and the Conservative Party and in February 2002, the Labour Party was embroiled in a ‘cash for access" scandal, accused of trading off restrictions on the construction of gas-fired power stations in exchange for party donations. Enron’s activities in Croatia 
provides an example of just how Enron was able to exploit its political connections at home in its activities overseas. In a transcript of secretly taped conversations, the late president Trudjman is heard stating his hopes of securing a trip to the White House, as a result of granting Enron a major power contract.   

The Enron investigation has caused the media, particularly in the West, to debate the connections between big business and governments and the extent to which donations to political parties are motivated by a quest to ‘buy’ influence - not just access. However the World Bank has gone one step further and given this type of corruption a name – ‘state capture’
. In the context of the transitional states the World Bank’s research has found that companies – including MNCS and including USA MNCs – are paying bribes (though, inter alia, the sale of Parliamentary votes, Presidential decrees, court decisions and contributions to political parties) in order to affect the formulation of policy. Whilst there is no equivalent data with which to compare, in the wake of the Enron affair, the interesting question is how  Enron-style influence in the White House is any different from the ‘state capture’ that is now challenging the fledgling democracies of the transitional states. 

The lessons for the enforcement of anti-bribery legislation are three-fold:   

· donations to political parties provide an important vehicle by which ‘big business’ ‘buys influence’ and should be included in the scope of measures put in place by governments to support the OECD Convention. Whilst there are very real difficulties in proving that the motivation driving a specific donation was the desire to secure a particular policy outcome, nonetheless, efforts should be made to address this loop-hole; 

· strong political connections between exporters and domestic governments increase the opportunities for MNCs to engage in bribery and corruption overseas:  In Croatia
, for example, the government clearly thought that Enron could use its political connections in the USA to reduce prosecution of Croatia at the war crimes tribunal 
. Governments should put in place mechanisms that seek both to increase transparency and limit these types of relationships; 

· strong political connections further undermine the political will of OECD governments to hold domestic MNCs to account for their activities overseas. The strength of political will of OECD governments, who face a conflict of interest in seeking to curb the behaviour of domestic exporters, is already in question. The existence of strong political connections can only serve to further weaken their resolve.  

4.5 Corporate Compliance Programmes 

A key outcome of 20 years of the FCPA in the USA has been to stimulate the private sector to develop corporate internal compliance programmes. According to the US Department of Justice, in its reply to the OECD Working Group on Bribery (n.d.a), these “generally require due diligence” investigation of foreign consultants and agents, foreign joint ventures, and foreign sales efforts by an independent committee; training of management, sales staff and foreign consultants and agents; and compliance officers charged with conducting or supervising investigations of alleged wrong-doing.”

In principle, these corporate compliance programmes should serve to deter bribery and corruption by putting in place systems that increase the possibility of detection. However, in practice, corporate compliance programmes may provide more of a distraction than a solution.

Enron’s annual report on corporate responsibility
 (2000) (see BOX 2) makes a host of statements committing it to, inter alia, the FCPA, human rights and environmental standards and outlining its ethics policy, complete with hot-lines for whistle blowers. The cases presented at the end of this document, however, question the practical relevance of these commitments. Alongside allegations of bribery, corruption and nepotism (India, Ghana, Indonesia, Croatia), Enron has also been subject to accusations of human rights abuses in India and delivering contaminated water in Argentina
.  

In terms of ensuring that corporate compliance programmes are effective in supporting anti-bribery legislation, there is a need for: 

· independent external assessment of compliance programmes and the creation of external corporate monitoring bodies;  

· better research on, and understanding of, the mechanics of corporate compliance programmes.  
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